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English Reports. 


[In the second number of this Journal (page 86) I gave a list of American Repotts, 
in the order of the several Courts and States. Inthe third number (page 114) I gave 
an alphabetical Index to these Reports, with “abbreviations for reference. The fol- 
lowing is a Chronological list of English and Irish Reports, alphabetically arranged 
under each reign, with numerical references to the years of such reign. This is ta- 
ken chiefly from the Catalogue of Messrs. Little and Brown, Law Booksellers in 
Boston. But I would refer the reader to Worrall’s Catalogue of English Law Books, 
published in 1788; toa list of the various Reporters contained in the second volume 
of the American Law Magazine, (page 271) with critical remarks; and to the twen- 
ty-first, twenty-second, and twenty-third Lectures in Kent’s Commentaries.—Eb. } 


Henry IT—(Oct. 19) 1216. (Nov. 16) 1272. 
Jenkins, Ex., 4, 19, 21. } 

Edward I—(Nov. 16) 1272. (July 7) 1307. 
Jenkins, Ex., 18, 34 


Keilwey, K. B. and C. P. 6 
Year Book, K. B. C. P. and Exchequer, part 1. 


Edward I]—(July '7) 1307. (Jan. 25) 1327. 


Jenkins, Ex. 5, 15, 18 
Year Book, K. B. C. P. and Ex. part 1. 


Edward IIT_—(Jan. 25) 1327. (June 21) 1377. 


Benloe, K. B. and C. P. 32 

Jenkins Ex. 1 to 47 

Keilwey, K. B. and C. P. 1 to 47 

Year Book, K. B. and C. P. part 2—1 to 10 

Year Book, K. B. and C. P. part 3—17, 18, 21 to 28, 38, 39 
Year Book, K. B. and C. P. part 440 to 50 

Year Book, part 5—Liber Assisarum, | to 51. 


Bellewe, K. B. and C. P. 1 to 22 
ees Ex. 1 to 22. 
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Henry IV.—(Sept« 29) 1399: (Mar. 20) 1413. 


Jenkins, Ex. 1 to 14 
Year Book, K. B. and C, P. part 6—1 to 14. 


Henry V.—(Mar. 20) 1413. (Aug. 31) 1422. 


Jenkins, Ex. 1 to 10 
Year Book, K. B. and C. P. part 6—1, 2, 5, 7 to 10. 


Henry VI.—(Aug. 31) 1422. (Mar. 4) 146l. 
Benloe, K. B. and C. P. 2, 18 
Jenkins, Ex. 1 to 39 


Year Book, K. B. and C. P. parts 7 and 8—1 to 4, 7 to 12, 14, 
18 to 22, 27, 28, 30 to 39. 


Edward IV.—(Mar. 4) 1461. (April 9) 1483. 


Jenkins, Ex. 1 to 22 
Year Book, K. B. and C. P. part 9—1 to 22 
Year Book, K. B. C. P. and Ex. part 10—5. 


Edward V.—(April 9) 1483. (June 22) 1483. 
Jenkins Ex. 
Year Book, K. B. and C. P. part 11. 


Richard III._—(June 22) 1483. (Aug. 22) 1485. 


Jenkins, Ex. 1, 2 
Year Book, K. B. and C. P. part 11—1, 2. 


Henry VIIL—(Aug. 22) 1485. (April 22) 1509. 
Benloe, K. B. and C. P. 1 
Jenkins, Ex. 1 to 21 
Keilwey, K. B. and C. P. 12, 13, 17 to 24 
Moore, K. B. C. P. Ex. and Chan. 1 to 24. 
Year Book, K. B. and C. P. part 11—1 to 16, 10 to 24. 


Anderson, C. P. 25, &c. 

Benloe, C. P. 1 to 38 

Benloe, (New) K. B. C. P. and Ex. 22, &c. 
Benloe, Keilwey and Ashe, K. B. C. P. and Ex. 
Drooke’s New Cases, K. B. C. P. and Exchequer 
Dalison, C. P. 38 

Dyer, K. B. C, P. Ex. and Chan. 4, &c. 

Jenkins, Ex. 1 to 38 

Keilwey, K. B. and C. P. 1 to 11, and 21 

Moore, K. B, C. P. Ex. and Chan. 3 


= Book, K. B. and C. P. part 11—13, 14, 18, 19, 26; 27, 29 
to 38. 
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Edward VI.—{Jan, 28) 1547. (July 6) 1553. 


Anderson, C. P. 1 to 6 

Benloe and Dalison, C. P. 2 

Brooke’s New Cases, K. B. C. P. and Ex. 
Benloe (New) K. B. C. P. and Ex. 1 to 6 
Dyer, K. B. C. P. Ex. and Chan. 1 to 6 
Jenkins, Ex. 1 to 6 

Moore, K. B. C. P. Ex. and Chan. 1 to 6 
Plowden, K. B. C. P. and Exchequer, 4 to 6. 


Mary.—(July 6) 1553. (Nov. 17) 1558. 


Anderson, C. P. 1 to 6 

Benloe and Dalison, C. P. 1 to 5 

Benloe in Keilwey and Ashe, K. B. C. P. and Ex. 1 to 5 
Benloe (New) K. B. C. P. and Ex. 1 to 5 
Brooke’s New Cases, K. B. C. P. and Ex. 1 to 5 
Cary, Chan. 5 a 

Dyer, K. B. C. P. Ex. and Chan. 1 to 5 
Dalison, in Keilwey and Ashe, C. P. 1, 4, 5. 
Jenkins, Ex. 1 to 5 

Leonard, K. B. C. P. and Ex. I to 5 

Owen, K. B. and C. P. 4, 5 

Plowden, K. B. C. P. and Ex. 1 to 5. 


Elizabeth.—(Nov. 17) 1558. (Mar. 24) 1603. 


Anderson, C. P. 1 to 45 

Benloe in Keilwey and Ashe, K. B. C. P. and Ex. 2 to 20 
Benloe, K. B. C. P. and Ex. 1 to 17 

Benloe, C. P. 1 to 21 

Brownlow and Goldesborough, C. P. 11 to 45 
Cary, Chan. 1 to 45 

Coke, K. B. C. P. Ex. and Chan. 14 to 45 
Croke, K. B. and C. P. 24 to 45 

Dalison, C. P. 1 to 16 

Dalison in Keilwey and Ashe, C. P. 2 to 7 
Dickens, Chan. a few cases 

Dyer, K. B. and C. P. 1 to 23 

Godbolt, K. B. &c. 17 to 45 

Goldesborough, K. B. &c. 28 to 31, 39 to 43 
Hobart, K. B. &c. a few cases 

Hutton, C. P. 26 to 38 

Jenkins, Ex. 1 to 45 

Leonard, K. B. C. P. and Ex. | to 45 
Moore, K. B. C. P. Ex. and Chan. 1 to 45 
Noy, K. B. and C. P. 1 to 45 

Owen, K. B. and C. P. 1 to 45 

Plowden, K. B. C. P. and Ex. I to 2] 
Popham, K. B. C. P. and Chan. 34, 39 
Saville, C. P. and Ex. 22 to 36 
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Tothill, Chan. 1 to 45 
Yelverton, K. B. 44, 45. 


James I.—{Mar. 24) 1603. (Mar. 27) 1625, 


Anderson, C. P. ] 

Benloe, K. B. C. P. and Ex. 19 to 23 
Bridgman, C, P. 12 to 19 

Brownlow and Goldesborough, C. P, ] to 23 
Bulstrode, K, B. 7 to 15 

Cary, Chan, 1 

Coke, K. B. C. P. Ex. and Chan. 1 to 13 
Croke, K. B. and C. P. 1, 23 

Davis, K. B. C. P. and Ex. 2 to 9 

Glanville, election before committee of H. C. 21, 22 
Godbolt, K. B. &c. 1 to 23 

Hobart, K, B, &c. 1 to 23 

Hutton, C. P. 10 to 23 

Jenkins, Ex. 1 to 21 

Jones (W.) K. B. and C. P. 18 to 23 

Lane, Ex. 3 to 9 

Leonard, K. B. C. P. and Ex. 1 to 12 

Ley, K. B. C. P. Ex. and Court of Wards, 6 to 23 
Moore, K. B. C. P. Ex. and Chan. | to 18 
Noy, K. B. and C, P. 1 to 23 

Owen, K. B. and C. P. 1 to 12 

Palmer, K. B. 17 to 23 

Popham, K. B, C. P. and Chan. 15 to 23 
Reports in Chancery, 13 

Rolle, K. B. 12 to 22 

Tothill, Chan, 1 to 23 

Winch, C. P. 19 to 23 

Yelyerton, K. B, 1 to 10. 


Charles —(Mar. 27) 1625. (Jan. 30) 1649. 


Aleyn, K. B, 22 to 24 

Benloe, K. B. C. P. and Ex. 1 to 3 
Bulstrode, K. B. 1 to 14 

Clayton, Pleas of As. York, 7 to 24 
Croke, K. B. and C, P. 1 to 16 
Godbolt, K. B. &c. 1 to 13 
Hetley, C. P. 3 to 7 

Hutton, C. P. 1 to 14 

Jones (W.) K. B. and C, P. 1 to 16 
Latch, K. B. 1 to 3 

Ley, K. B. C. P. Ex and Court of Wards, 1 to 4 
Littleton, C. P. and Ex. 2 to 7 
March, K. B. and C. P. 15 to 18 
Nelson, Chan. 1 to 24 

Noy, K. B. and C. P. 1 to 24 
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Palmer, K. B. and C. P. 1 to 4 
Popham, K. B. C. P. and Chan. 1, 2 
Reports in Chancery, | to 24 

Style, K. B. 21 to 24 

Tothill, Chan. 1 to 21. 


Charles II —(May 29) 1660. (Feb. 6) 1685. 


Bridgman, C. P. 1 to 8 

Carter, C. P. 16 to 27 

Cases in Chancery, part 1—12 to 30 

Cases in Chancery, part 2—26 to 37 

‘Clayton, Pleas of As. York, 1, 2 

Dickens, Chan. a few cases 

Finch, Chan. 25 to 32 

Freeman, K. B. C. P. Ex. and Chan. 22 to 37 
Hardres, Ex. '7 to 21 

Jones (Tho.) K. B. and C. P. 19 to 37 

Keble, K. B. 13 to 30 

Kelyng “" J.) Crown Cases and in K. B. 14 to 20 
Levinz, K. B. and C. P. 12 to 37 

Lutwyche, C. P. 34 to 37 

Modern, K. B. C. P. Ex. and Chan. vols. 1, 2—1 to 29 
Modern, K. B. C. P. Ex. and Chan. vol. 2—26 to 30 
Modern, K. B. C. P. Ex. and Chan. vol. 3—34 to 37 
Nelson, Chan. | to 37 

Parker, Ex. 30 

Pollexfen, K. B. C. P. and Chan. 22 to 37 
Raymond (T.) K. B. C. P. and Ex. 12 to 35 
Reports in Chancery. | to 37 

Saunders, K. B. 18 to 24 

Select Cases in Chancery, 33 

Shower, K. B. 30 to 37 

Siderfin, K. B. C. P. and Ex. 9 to 22 

Skinner, K. B. 33 to 37 

Style, K. B. 1 to 7 

Vaughan, C. P. 17 to 25 

Ventris, K. B. C. P. Ex. and Chan. 20 to 37 
Vernon, Chan. 32 to 37. 


James I.—(Feb. 6) 1685. (Feb. 13) 1689. 


Carthew, K. B. 2 to 4 

Cases in Chancery, part 2—1 to 3 
Cases of Setiloment, K. B. 2 to 4 
Comberbach, K. B. 1 to 4 


Freeman, K. B. C. P. Ex and Chan. | to 4 
Levinz, K. B. and C. P. 1, 2. 

Lutwyche, C. P. 1 to 4 

Modern, K. B. C. P. Ex and Chan. vol, 3—1 to 4 


Parker, Ex. 3, 4 
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Reports in Chancery, 1 to 3 
Shower K. B. 1 to 4 
Skinner, K. B. 1 to 4 


Ventris, K. B. Ex. and Chan, 1 to 4 
Vernon, Chan. | to 4. 


William III. and Mary.—(Feb. 13) 1682. (Mar. 8) 1702. 


Carthew, K. B. 1 to 12 

Cases concerning Settlements, K. B. 1 to 14 

Colles, Parliamentary Cases, 9 to 14 

Comberbach, K. B. 1 to 10 

Comyns, K. B. C. P. Ex. Chan. and before the Delegates, 7 to 14. 
Fortescue, K. B. C. P. Ex. and Chan. 7 to 14 
Freeman, K. B, C. P. Ex. and Chan. 1 to 14 

Kelyng, (Sir J.) Crown Cases, and in K. B. 8 to 13 
Levinz, K. B. and C. P. 1 to 8 

Lutwyche, C. P. 1 to 14 

Modern, K. B. C. P. Ex. and Chan. vol. 3—1, 2 
Modern, K. B. C. P. Ex. and Chan. vol, 4—3 to 7 
Modern, K. B. C. P. Ex. and Chan. vol. 5—5 to 11 
Modern, K. B. C. P. Ex and Chan. vol. 12—2 to 14 
Parker, Ex. 4 to 13 

Peere Williams, Chan. and K. B. 7 to 14 

Precedents in Chancery, 1 to 4 

Raymond, (Lord) K. B. and C. P. 4 to 14 

Reports in Chancery, vol. 2—5 

Reports temp. Holt, K. B. C. P. Ex. and Chan. 1 to 14 
Salkeld, K. B. C. P. Ex. and Chan. 1 to 14 

Select Cases in Chancery, 5, 9 

Shower, K. B. 1 to 6 

Skinner, K. B. 1 to 9 

Ventris, K. B. C. P. Ex. and Chan. I, 2 

Vernon, Chan. 1 to 14 


Anne.—({Mar. 8) 1702. (Aug. 1) 1714. 


Brown’s Parliamentry Cases, 1 to 13 

Bunbury, Ex. 12, 13 

Cases concerning Settlements, K. B. 1 to 13 
Cases on Practice, C. P. 5 to 13 

Colles, Parliamentary Cases, | to 8 

Comyns, K. B. C, P. Ex. Chan. and before the Delegates, 1 to 13. 
Dickens, Chan. a few cases 

Fortescue, K. B. C. P. Ex. and Chan. 1 to 13 
Freeman, K. B. C. P. Ex. and Chan. 1 to 5 
Gilbert’s Cases in Law and Equity, 12, 13 
Gilbert, K. B. Chan. and Ex. 4 to 13 

Kelyng, (Sir J.) Crown Cases, and in K. B. 
Lutwyche, C. P. 1,2 

Modern, K. B. C. P. Ex. and Chan. vol. 6—2, 3 
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Modern, K. B. C. P. Ex and Chan. vol. 7—1 
Modern, K. B. C. P. Ex. and Chan. vol. 10—8 to I3 
Modern, K. B. C. P. Ex. and Chan, vol. 11—4 to 8 
Parker, Ex. 6 to 12 

Peere Williams, Chan. and K. B. 1 to 13 

Practical Register, C. P. 3 to 13 

Precedents in Chancery, | to 13 

Raymond, (Lord) K. B. and C. P. I to 13 

Reports in Chancery, 4 to 8 

Reports Temp. Holt, 1 to 9 

Robertson’s App. Cases, 5 to 13 

Salkeld, K. B. & P. Ex. and Chan. | to 10 

Sessions Cases, K. B. 9 to 13 

Vernon, Chan. 1 to 13. 


George [—(Aug. 1) 1714. (June Lb) 1727. 


Barnardiston, K. B. 12, 13 er 

Brown’s Parliamentary Cases, 1 to I3 

Bunbury, Ex. 1 to 13 

Cases concerning Settlements, K. B. 1 to 13 

Cases of Practice, C. P. 1 to 13 

Comyns, K. B. C. P. Ex. Chan. and before the Delegates, 1 to 13 
Dickens, Chan. 1 to 13 

Fortescue, K. B. C. P. Ex. and Chan. | to 13 
Gilbert, K. B. Chan. and Ex. 1 to 12 

Modern, K. B. C. P. Ex. and Chan, vols. 8 and 9—8 to 12 
Modern, K. B. C. P. Ex. and Chan. vol, 10—1 to 11. 
Moseley, Chan. 12, 13 

Parker, Ex. 4 to 13 

Peere Williams, Chan. and K. B. 1 to 13 

Practical Register, C. P. 1 to 13 

Precedents in Chancery, 1 to 8 

Raymond (Lord) K. B. and C. P. 1 and 10 to 13 
Robertson’s Appeal Cases, 1 to 13 

Select Cases in Chan. 10 to 12 

Sessions Cases, K. B. 1 to 13 

Strange, K. B. C. P. Ex. and Chan. 2 to 13 

Vernon, Chan. 1 to 5. 


George I—(June 11) 1727. (Oct. 25) 1760. 


Ambler, Chan. and Ex. 1] to 34 

Andrews, K. B. 11, 12 

Atkyns, Chan. 9 to 27 

Barnardiston, K. B. 1 to 7 

Barnardiston, Chan. 13, 14 

Barnes, C. P. 5 to 34 

Belt’s Supplement to Vesey, Chan. 20 to 28 

Blackstone (Wm.) K. B. and C. P. 20 to 24, and 30 to 34 
Brown’s Parl. Cases, 1 to 34 
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Bunbury, Ex. 1 to 14 

Burrow’s K. B. 30 to 34 

Burrow’s Settlement Cases, K. B. 5 to 34 
Cases of Settlement, K. B. 1 to 5. 

Cases of Practice, C. P. 1 to 20 

Cases temp. Talbot, Chan. K. B. C. P. 7, 10 
Comyns, Ex. Chan. and before the Delegates, 1 to 13 
Cunningham, K. B. 7, 8 

Dickens, Chan. 1 to 34 

Eden, Chan. 30 to 34 

Eitzgibbon, K. B. C. P. Ex. and Chan. I to 5 
Fortescue, | to 10 

Foster, Crown Cases, 16 to 34 

Kelynge, ord K. B. C. P. and Chan. 4 to 8 
Kenyon, K. B. &c. 26 to 30 

Leach, Crown Cases, 4 to 34 

Lee (Sir George.) Ecclesiastical, 25 to 32 
Moseley, Chan. 1 to 3 

Parker, Ex. 16 to 34 

Peere Williams, Chan. and K. B. 1 to 8 
Practical Register, C. P. 1 to 15 

Raymond (Lord) K. B. and C. P. 1 to 6 
Reports temp. Hardwicke, K. B. 7, 10 
Robertson’s Appeal Cases, a few 

Sayer, K. B. 25 to 29 

Select Cases in Chancery, 6 

Sessions Cases, K. B. 1 to 20 

Strange, K. B. C. P. Ex. and Chan. | to 21 
Vesey (sen.) Chan. 20 to 28 

Willes, C. P. Ex. Chan. and House of Lords, 11 to 32 
Wilson, K. B.C. P. 16 to 34. 


George III_—(Oct. 25) 1762. (Jan. 29) 1820. 


Acton, Appeal Cases, 49, 50 

Ambler, Chan. and Ex. | to 24 

Anstruther, Ex. 32 to 37 

Ball and Beatty, Irish Chan. 47 to 54 
Barnewall and Alderson, K. B. 58 to 60 
Blackstone (Sir W.) K. B. and C. P. 1 to 20 
Blackstone (H.) C. P. and Ex. Chamb. 28 to 36 
Bligh, Appeal Cases, 59, 60 

Bosanquet and Puller, C. P. and Ex. Chamb. 37 to 47 
Bott, Settlement Cases, 1 to 60 

Broderip and Bingham, C. P. 59, 60 

Brown, Chancery, 18 to 34 

Brown, Parl. Cases, 1 to 40 

Buck, Bankruptcy, 57 to 60 

Burrow, K. B. 1 to 12 

Burrow, Settlement Cases, K. B. 1 to 16 
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Caldecot, Settlement Cases, K. B. 17 to 26 
Campbell, Nisi Prius, K. B, C. P. and Home Circuit, 48 to 56. 
Cases of Practice, K. B. 1 to 14 
Chitty, K. B. 47 to 60 
Cooper, Chan. 55 
Corbet and Daniel, Election Cases 
Cowper, K. B. 14 to 18 
Cox, Chan. 23 to 36 
Daniell, Ex. 57 to 60 
Dickens, Chan. 1 to 38 
Dodson, Admiralty, 51 to 57 
Douglas, K. B. 19 to 25 
Dow, H. of Lords, 53 to 58 
Durnford and East, K. B. 26 to 40 
East, K. B. 41 to 52 
Edwards, Admiralty, 48, 49 
Eden, Chan. | to 7 — 
Espinasse, Nisi Prius, K. B. C. P. and Home Circuit, 33 to 47 
Forrest, Ex. 41 
Fraser, Elec. H. Com. 32 
Gow, Nisi Prius, C. P. 59, 60 
Haggard, Consistory Court, 29 to 60 
Holt, Nisi Prius, C. P. and North Circuit, 55 to 58 
Jacob and Walker, Chan. 60 
Kenyon K. B. &c. 
Leach’s Crown Cases, 1 to 55 
Lofft, K. B. C. P. and Chan. 12 to 14 
Luders, Elec. Cases, 25 to 30 
Marriott, Admiralty, 16 to 19 
Marshall, C. P. 54 to 57 
Maddock, Vice Chan. 55 to 60 
Maule and Selwyn, K. B. 53 to 57, 
Merivale, Chan. 56 to 58 
Moore, ©. P. 57 to 60 
Nolan, K. B, 32 to 34 
Parker, Ex. 1 to 7 
Peake, Nisi Prius, K. B. 30 to 35 
Peckwell, Election Cases, 45, 46 
Phillimore, Ecclesiastical, 49 to 60 
Price, Ex. 54 to 60 
Robinson, Admiralty, 39 to 48 
Rose, Bankruptcy, 50 to 56 
Russell and Ryan, Crown Cases, 39, &c. 
Schoales and Lefroy, Irish Chan, 42 to 44 
Smith, K. B. and Chan. 44 to 46 
Starkie, Nisi Prius, K. B. C. P. and North Cir. 55 te 60 
Swanston, Chan. 58 to 60 
Taunton, C. P. 48 to 58 
Vesey, (jun.) Chan. 29 to 52 
38 
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Vesey and Beames, Chan. 42 to 54 
Wightwick, Ex. 50, 51 

Wilson, K. B. and C. P. 1 to 14 
Wilson, Chan. 58 to 60 

Wilson, Ex. 57. 


George IV.—(Jan. 29) 1820. (June 26) 1830- 


Addams, Eccles. 2 to 6 

Barnewall and Alderson, K. B. 1 to 3 

Barnewall and Creswell, K. B. 3 to 10 
Adolphus, K. B. 10, &c. 

Batty, K. B. (Ireland) 5 and 6 

Beatty, Chan. (do.) 7 and 8 

Bingham, C. P. 3, &c. 

Bligh, H. of Lords, 1, &c. 

Bott, Settlement Cases, 1 to 7 

Broderip and Bingham, C. P. 1 to 3 

Carrington and Payne, N. P. 4, &c. 

Chitty, K. B. 1 to 3 

Creswell, Insolvent, 7 to 9 

Daniell, Exchequer 

Danson and Loyd, Mercantile Cases, 8, 9 

Dowling and Ryland, 2 to 7 

Fox and Smith, K. P. (Ireland), 3 to 5 

Glyn and Jameson, Bankruptcy 

Haggard, Eccles. 7 to 10 

Hogan, Rolls, (Jreland), 6 and 7 

Hudson and Brooke, K. B. (Ireland), '7 to 11 

Jacob and Walker, Chan. 1, 2 

Jacob, Chan. 2, 3 

Lloyd and Welsby, Mercantile Cases, 10, &c. 

Maddock, ‘Jice-Chan. 1 to 3 

Manning and Ryland, K. B.7 to 9 

Molloy, Chan. (/reland), 7 to 11 

Moody and Malkin, N. P. 7, &c. 

Moore, C. P. 1 to 7 

Moore and Payne, C. P. 7, &c. 

Phillimore, Eccles. 1, 2 

Price, Exchequer, 1, &c. 

Russell and Ryan, Cro. Cases, 1 to 3 

Russell, Chan. 6, &c. 

Russell and Mylne, 9, &c. 

Ryan and Moody, N. P. 4 to 7 

Ryan and Moody, Cro, Cases, 4 to 10 

Simons and Stuart, Vice-Chan. 2 to 7 

rer Vice-Chan. * &e. . 

mith and Batty, K. B. (/reland), 4 and 5 
Starkic, N. P. 1, &e. — 
Turner, Chan. 3, &c. 
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Younge and Jervis, Ex. 7, &c. 
Younge, Ex. Eq. 11, &c. 


William IV.—(June 26) 1830. (June 20) 1837. 


Adolphus and Ellis, K. B. 4 to 

Barnewall and Adolphus, K. B. 1 to 3 
Bingham, C. P. 1 to 

Bligh, H. of Lords, 1 to 

Carrington and Payne, N. P. 1 to 

Clark and Finnelly, 2 to 

Cockburn and Rowe, 3 

Crompton and Jervis, Exch. 1 and 2 
Crompton and Meeson, Exch. 3 and 4 
‘Crompton, Meeson and Roscoe, Exch. 4 to 6 
Curteis, 5 to 

Deacon and Chitty,Bankruptcy, 2 to 5 
Deacon, Bankruptcy, 6 to ay? 

Dow and Clarke, i. of Lords, 1 to 
Dowling, Practice Cases, 1 to 

Haggard, Ecclesiastical, 1 to 

Haggard, Admiralty, 1 to 

Hayes, Exch. ea 1 to 3 

Knapp, Appeal Cases, 1 to 

Knapp and Ombler, Election Cases, 5 to 
Lloyd and Goold, Irish Chan. 5 to 
Manning and Ryland, K. B. 1 to 

Meeson and Welsby, 6 

Montagu and Bligh, Bankruptcy, 2 and 3 
Montagu and Ayrton, Bankruptcy, 3 to 
Moody and Malkin, N. P. 1 to 

Moore and Payne, C. P. 1 to 

Moore and Scott, C. P. 1 to 

Mylne and Craig 

Mylne and Keen, Chan. 3 to 

Nevile and Manning, K. B. 3 to 

Perry and Knapp, Election Cases, 3 to 5 
Russell and Mylne, Chan. | to 3 

Scott, C. P. 5 to 

Simons, Vice-Chan. 1 to 

Tamlyn, Rolls, 1 to 
Tyrwhitt, Exch. 1 to 
Tyrwhitt and oy 
Wilson and Shaw, H. of Lords, 1 to 
Wilson and Courtenay, H. of Lords, 1 to 
Younge, Equity Exch. 1 to 4 

Younge and Collyer, Equity Exch. 4 to 


Victoria.—(June 20) 1837. 
Adolphus and Ellis, Q. B. 


























McLean v. Rockey. 


Beavan, Rolls, 1 to 

Bingham, C. P. 1 to 

Bligh, H. of Lords, 1 to 
Carrington and Payne, N. P. 
Carrington and Marshman, 
Clark and Finnelley, H. of Lords 
Curties, Ecclesiastical 

Deacon, Bankruptcy 

Dowling, Practice Cases 

Drury and Walsh, Chan. (/reland) 
Falconer and Fitzherbert, Election 
Haggard, Admiralty 

Keen, Rolls Court 

Lee, Ecclesiastical 

Manning and Granger 

Meeson and Welsby, Exch. 
Montagu and Chitty, Bankruptcy 
Moody and Robinson, N. P 
Moore, Appeal Cases 

Mylne and Craig, Chancery 
Nevile and Perry, Q. B. 

Perry and Davison, Q. B. 
Robinson, H. of Lords, 2 to 
Sausse and Scully, Rolls, (/re/and) 
Scott, C. P. 

Shaw and Maclean, H. of Lords 
Simons, Vice-Chancellor 


Younge and Collyer, Equity Ex. 





Circuit Court of the United States, for the Distria of Ohio, July 
Term, 1843. 


McLean, AssiaNeE v. RockEy AND OTHERS. 


[Reported by Judge McLxan.] 


From the time of filing a bankrupt’s petition the right of the bankrupt, by relation, is 
vested in his assignee. 


And no subsequent lien created by the bankrupt, or by a judgment, can be valid. 

But a judgment obtained before the petition was filed, having been obtained bona 
fide, is a lien within the second section of the bankrupt law. 

A a ninety-nine years, renewable forever, by the common law, is only a 
chattel. 
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A judgment binds the real estate of the defendant, from the first day of the term at i | 
which it was rendered. 7 

H 

| 


Under the construction of the Ohio statute, by the Supreme Court of the State, a per- 
manent leasehold estate is land, within the execution law, and is bound by a 
judgment. 


All judgments rendered at the same term have equal liens, on the real estate of the 
defendant, however the executions may have been issued and levied, provided the 
levy has been within a year from the rendition of the judgment. 


Where there is no allegation of fraud in the bill, and the liens will more than absorb | 4 
the property of the bankrupt, there is no reason why this Court should exercise 
jurisdiction. Hh 


Messrs. Wortuineton, Brown and N. C. McLean appeared for the i 
complainant, and Messrs. Srorer, Cuase and Van Marre, for the ti 
defendants. 





Ormion or THE Court. On the Sth November, 1842, Coffin 
filed his petition under the bankrupt law, and on the 3d of February 
ensuing he obtained a decree of bankruptcy. On the 25th of June, 
1839, he procured a leasehold estate of ninety-nine years renewable 
forever. At October term, 1842, the following judgments were en- 
tered against him. In favor of Henry Rockey, for $199 64; Spring- 
er and Whiteman, for $675 50; Matthias Roosa, for $712 87. The 
Court commenced its session the 3d of October, and adjourned the 
7th of December. 

On Roosa’s judgment execution was issued the 2Ist of October, 
and was levied upon the leasehold premises the 14th of November, 
1842. The execution was issued on Rockey’s judgment the 22d of 
October, and on Springer and Whiteman’s judgment, execution was 
levied, as the above levies were made, on the leasehold property the 
17th of November. : 

The Northern Bank of Kentucky, at the same term obtained | 
jedgment for $2049 32, on which an execution was issued within the 
year, which was levied on the same premises. At January term, || 
1843, of the Superior Court of Cincinnati, Marriott and Hardesty ob- iF 
tained a judgment for $668 72,0n which an execution was levied on, 
the leasehold property the 21st of the same month. oa, 

As the above levies were all made subsequently to the time the ~» 
bankrupt filed his bill, his assignee insists, that under the bankrupt — 
law, the leasehold estate is vested in him, and he prays an injanc- | 
tion, &c. 

Several questions have been raised and discussed, which will now 
be considered. ! 

At common law a leasehold is only a chattel interest, and it is con- i | 
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tended that it is nothing more under our statute. 

The 2d Sec. of the act concerning “judgments and executions” ig 
Swan’s Stat. 468) declares that “the lands and tenements of the A 
ebtor shall be bound for the satisfaction of the judgment against oe 
such debtor, from the first day of the term at which judgment shall ul 
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be rendered.” Lands out of the county, and goods and chattels, are 
bound from the time execution shall be levied. 3 

The October term, at which all the above judgments were ren- 
dered, except one, commenced on the third day of October, so that 
unless the leaschold estate can be considered “ lands and tenements” 
within the statute, and bound by the judgment, there is no lien para- 
mount to the right of an assignee. By relation, his right to all the 
estate of the bankrupt, commenced from the filing of the bankrupt’s 

etition, 

. The bankrupt, from the time his petition is filed is civiliter mor- 
tuus, “ as to all suits at law or equity pending, in which he is a party ;” 
(5 Law Rep. 2d No. p. 71), and that consequently, after that time, no 
judgment could be recovered against him. That the Court will in- 
quire whether in fact the judgment was not entered after the petition 
was filed; and if so, will treat the judgment, as of no more validity 
than if entered against a deceased person. So far as regards the dis- 
position of his property, or the control of suits pending against him, 
the bankrupt, from the time his petition is filed, may be considered as 
civiliter mortuus. But the suits are not abated, and should be prose- 
cuted to judgment, against the bankrupt. (1 Term Rep. 463; 3 Term 
Rep. 437; 15 East, 622.) 

Whether the judgments, therefore, were entered before or after the 
petition was filed, is of no importance. ‘The legislature of the State 
have an undoubted right to say, as is declared in the above act, that 
a judgment shall be a lien on lands and tenements from the first day 
of the term at which it was rendered. The important question is, 
whether the above leasehold estate was bound by the judgment.— 
That a judgment constitutes a lien on real estate, which is recognized 
jn the second section of the bankrupt law, is undisputed. And there 
is no allegation in the bill, that either in the causes of action, or in the 
prosecution of the above suits to judgment, there was fraud. The 
judgments therefore having been rendered against the bankrupt be- 
fore his petition was filed, create a valid lien on his real estate. But 
if the leasehold property be not “lands and tenements,” within the 
statute, there can be no judgment lien. 

The act of January 29th, 182], (Swan’s Stat. 289, note) declared, 
“that all lands of whatever description, held by permanent leases, 
shall, in cases of judgments had and executions levied thereon, be 
considered as real estate; and the officer levying the execution or 
executions, shall conform to, and be governed by the provisions of the 
several acts regulating judgments and executions,” &c. This act 
continued in force until the act of the 22d of March, 1837, (Swan’s 
Stat. 289, note), which provided that leasehold estates renewable for- 
ever, should descend as estates of inheritance. And that law was 
repealed by the act of the 5th March, 1839, which contains a simi- 
lar provision. 

The act of 1821 declared, that in case of judgment and an 
execution levied upon a permanent leasehold estate, it should be con- 
sidered as real estate; and the officer was bound to conform to the 
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law regulating sales of real estate on execution. Prior to this act, as 
the Supreme Court of Ohio say, in the case of Reynolds’ Heirs v. 
Stark county, (5 Ohio Rep. 204), that ‘a lease is personal property. 
Although the lease contains a stipulation, that it shall be renewable 
forever; yet any estate short of frechold gives the heir no interest.” 
And it would seem that the act of 1821, ini this respect has made no 
alteration in the law. It only provides that where a judgment has 
been obtained, and an execution shall be levied on a permanent lease- 
hold estate, it shall be considered as real estate and sold as such. In 
other words, such an estate shall be subject to valuation, and must 
be sold, if improved, for two-thirds of its value. This it is supposed 
is the extent to which the above act can affect permanent leases. 

But the acts of 1837 and of 1839, above cited, provided that a per: 
manent leasehold estate should descend as land. This innovation, it 
would seem, should not change the nature of such an estate beyond 
the express words of the statute. It would not subject such an estate 
to the lien of a judgment. In Kentucky, by an express statute, ne- 
groes descend as real estate, and yet this does not make negroes land. 
The same quality, at the legislative discretion, may be imparted to 
any other personal property; but that would not change the nature 
or legal designation of such property, beyond the words of the statute. 
It does not make negroes in Raibeder lands and tenements, any 
more than the acts of 1837 and 1839 make a leasehold estate, renew- 
able forever, lands and tenements within the statute, subject to a 
judgment lien. 

In the case of Murdock et al. v. Ratcliff et al. (7 Ohio Rep. 119) the 
Court say in regard to a lease upon an annual rent, for ninety-nine 
years, renewable forever, “* We know that such interests are usually 
treated as fees simple by the holders, and that the law requires them 
to be appraised as real estate in sales under execution; and that by 
statute they are liable to dower, &c.; but no proposition has been 
better settled, from the earliest days of the common law, than that a 
lease, of whatever duration, is but a chattel.” 

But in Loring v. Melendy and others, (11 Ohio, 355), a different view 
has been taken of this question. The Court there held that “ perma- 
nent leasehold estates, are lands, subject to all the rules and laws which 
attach to land, for all purposes, and that judgment liens attach to 
them as lands.” And they say that the point thus decided was fairly 
presented in the case, and “ that it was the point upon which the case 
was reserved.” This being the construction of a statute which makes 
a judgment a lien on lands, &c. it is conclusive of the point. We 
take as a rule of decision the construction of a statute by the Su- 
preme Court of the State. The four judgments, first above named, 
must, therefore, be considered a lien on the leasehold estate in ques- 
tion, from the 3d day of October, 1842, which was the first day of 
the term. 

It is contended, however, that as no execution was issued on the 
judgment in-favor of the Northern Bank of Kentucky, until after exe- 
cution had beea issued and levied, on the judgment in favor of 
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Marriott and Hardesty, entered at January term, 1843, of the Superior 
Court, that the lien of the Northern Bank is postponed in favor of the 
subsequent judgment. This must depend upon the construction of 
the statute. 

The fourth section of the execution law, (Swan’s Stat. 470) pro- 
vides that ‘“‘ when two or more writs of execution against the same 
debtor, shall be sued out during the term in which judgment was ren- 
dered, or within ten days thereafter, and when two or more writs of 
execution against the same debtor, shall be delivered to the officer on 
the same day, no preference shall be given to either of such writs,” 
&c. ‘In all other cases, the execution first delivered to the officer 
shall be first satisfied.” ‘ Provided nothing herein contained, shall be 
so construed as to affect any preferable lien, which one or more of the 
judgments, on which such executions issued, may have on the lands 
of the judgment debtor.” 'The twelfth section of the same act de- 
clares that unless execution shall be taken out and levied within 
twelve months after its rendition, it shall not operate as a lien on the 
estate of any debtor, to the prejudice of any other bona fide judg- 
ment creditor.” 

In Patton v. Sheriff of Pickaway county, (2 Ohio Rep. 395), Way- 
mere Vv. Stayley,(3 Ohio Rep. 366), Riddle v. Bryan et al. (5 Ohio 
Rep. 52), it is laid down generally that in the above fourth section 
‘“‘the legislature intended to provide for three classes of cases,”— 
1. * Where there are two or more judgment creditors, having equal 
rights, and where there is no priority of lien, as where judgments are 
recovered in the same term.” 2. “In cases where judgments do not 
operate as a lien, but the property is bound only from the time when 
seized in execution, as goods and chattels and lands not situated in 
the county where the judgment is recovered; and 3. “ For cases where 
the creditor in consequence of not having an execution levied within 
one year from the date of his judgment, has lost the benefit of his 
lien, so far as that it shall not operate to the prejudice of any other 
bona fide judgment creditor.” 

From the above cases it appears that a judgment lien remains in 
full force, if execution be issued and levied within the year, as was 
done in the case of the Northern Bank. 

As there is no allegation of fraud in the bill, and as the judgments 
will absorb the whole of the leasehold estate, and leave no surplus 
for the general creditors, there seems to be no reason why this Court 
should take any further jurisdiction of the case. The bill is, there- 
fore, dismissed at the complainant’s costs. 
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Court of Common Pleas, Sandusky county, Ohio, November Term, 1843. 


Tue Srate or Onto v. Samuet Crowe. 
[Reported by O. Bowen, President Judge of the Second Circuit.} 


The liability of a Sheriff to amercement continues after the expiration of his office. 
A motion to amerce is not within the statute of limitations. 


A Sheriff is not liable to amercement for neglecting of refusing to pay over a fine 
collected by him on execution. 


Tuts was a motion to amerce defendant, late Sheriff of Sandusky 
county. 

At ‘the March term, 1832, of this Court, there was assessed against 
George Jones a fine of five dollars, and costs to the amount of twenty- 
nine dollars thirty-three cents, for the collection of which a ca. sa. was 
issued by the Clerk in March, 1833, and delivered to Crowell who, 
was then sheriff of this county. On the 29th of April, 1833, the 
sheriff endorsed that he had received of “ Jones twenty dollars and 
five cents in cash and orders, and ten dollars in addition, to be paid by 
R. Dickerson, that being the amount due on the execution; it is, there- 
fore, returned satisfied.” It was admitted, that this sum of ten dollars 
was afterwards demanded of Crowell, and not paid over by him on 
such demand. 

The notice to Crowell assigns for cause of amercement, “ having 
neglected and refused to pay over the money, according to law, on 
demand of the persons legally entitled to demand, have, and receive 
the same, on behalf of the State.” Crowell’s term of office expired 
before the filing of this motion. 


L. B. Orts, for the State, insisted that the above facts authorized a 
judgment against the defendant. 

C. K. Warson, for defendant, argued the following points. 

1. No judgment of amercement can be rendered against a delin- 
quent after his term of office has expired. 

2. The proceeding is barred in analogy to the statute of limitation. 

3. The defendant is not liable to amercement for the amount col- 
lected in orders, nor for the amount to be paid by Dickerson, but only 
for the sum received by him in cash. 


Bowen, P. J. The official delinquency of the officer is the founda- 
tion for this summary proceeding. It has been introduced into and 
authorized by our laws as a mode of punishment for certain acts of 
misconduct which are defined. It has been supposed to be the most 
adequate remedy to the injured party for those peculiar wrongs, and 
in practice it has not been found more arbitrary and penal than 
occasions frequently justify. The right thus to proceed against the 
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defendant accrued while he was in the execution of his office. From 
that time the plaintiff was at liberty to use this remedy if he chose, 
and was entitled to it. The statute does not make the exercise of it 
dependent on the continuance of the defendant in office. It does not, 
in terms, declare when the proceeding shall commence. As, how- 
ever, the forfeiture attaches and affixes itself to the defendant, it must 
remain so until discharged by something besides the expiration of his 
official functions. His retirement from office cannot absolve him from 
liabilities incurred while in office. He must still answer for them 
according to the law under which they were incurred. This, we in- 
cline to think, is a proper construction of the statute. 

Is the proceeding barred by the statute of limitations? It is about 
ten years since the alledged liability of the defendant arose. An ac- 
tion against an officer for malfeasance or nonfeasance in office is 
barred in one year. An action upon his bond is barred in fifteen 
years: When any action for a forfeiture or penalty is given, and lim- 
ited by statute, the action shall be commenced within the time so 
limited, All aciions,not enumerated in the statute, are barred in four 
years. (Statute p. 554, 555). This case does not come within any of 
the foregoing provisions. The law is silent as to the time when the 
liability shall terminate. No time is indicated in which the motion 
must be made. It may well be inferred that the legislature intended 
the remedy to continue ad infinitum. When crimes, offences, or mis- 
demeanors are not expressly barred, the offender continues, to the 
latest time, subject to indictment. But the rule should not, probably, 
apply with the same rigor to a forfeiture imposed for misconduct in 
office, not indictable, to be responded to in money only. Presumption 
of payment follows the lapse of time. ‘Twenty years is said to raise 
that presumption, and sometimes it arises in a less number of years; 
as where the creditor and debtor have lived in the same neighborhood, 
have had other dealings and settlements thereof between them, or 
when such other circumstances attend the lapse of time as raise a 
natural and fair presumption that payment has been made. Such a 
presumption does not, as we think, arise in this case. The money de- 
tained by the sheriff belonged to the county. , It was not the interest, 
nor the duty of any individual specially to demand it of him. The 
inference is strong that he has withheld it from the county treasury of 
his own wrong, and if he would rely upon a defence of payment, he 
should introduce proof of it. Gaither v. Slaughter, (1 Dana’s Ky. Rep. 
369). 

That clause of the statute on which the plaintiff relies, as authority 
for making this motion, and the rendering of a judgment against the 
defendant, is as follows: “If the sheriff shall refuse, or neglect, on de- 
mand, to pay over to the plaintiff, his agent or attorney of record, all 
monies by him collected or received, for the use of said party, at any 
time after collecting or receiving the same, &c., he shall, on motion, in 
open court, and two days’ notice thereof, in writing, to be ules: him 
by the plaintiff, or his attorney, be amerced in the amount of said debt, 
damages, or costs, with ten per cent. penalty thereupon, to and for the 
use of said plaintiff.” 
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This is a part of the thirty-first section of the “act regulating judg- 
ments and executions.” Our courts have, uniformly, treated this as a 
highly penal statute, and have given to it the most strict construction. 
It has never been extended to any case not within its letter. If ad- 
ditional legislation is necessary in the premises, the general assembly 
has the power to, and will, doubtless, adopt it. For the present, we 
must be governed by the law now in force. 

We are naturally led to the inquiry, what is implied in the terms 
used in the foregoing quotation we have read from the statute? Do 
not the words, plaintiff, his agent or attorney, debt, damages, &c. have 
reference to claims of individuals? Has not the whole act reference 
to judgments in civil causes? A fine is amends, pecuniary punishment, 
or recompense for an offence committed against the state. (Tom. Law 
Dic. vol. 1, p. 796). 

The execution required the officer to arrest Jones, and have him 
before the next Court of Common Pleas to “render unto the State 
the sum of five dollars fine, with legal-interest.” It informs us that the 
fine was imposed by the Court of Common Pleas, and that a jury fee 
comprises one of the items of costs. We have no evidence before us 
under which of the penal statutes this order of the Court was made, 
nor is it important we should have such proof. We are warranted in 
the conclusion that it was a proceeding by indictment. 

All fines and penalties, collected by indictment, are required to be 
paid by the officer receiving them, into the county treasury, for the 
use of the public. He is made, for that purpose, the agent of the 
public, and there is no person clothed with authority, by any express 
provision of statute, to make a demand of him for collections so made. 

There must be a refusal,on demand made by the plaintiff, his 
agent or attorney, to pay over the money held by the officer. The 
treasurer’s duty requires him to receive and receipt for the money, 
but he is not empowered, nor is it his duty to make a demand, or any 
special request of the officer for it. 

The act regulating sales at auction, which was in force at the date 
of imposing this fine, creates several offences, for the commission of 
any one of which a party is liable to be indicted and fined. The exe- 
cution against Jones, under which this motion was made, may have 
issued for a fine assessed under that statute. It is not unreasonable 
to conclude that it was for an infraction of that act. It may as well 
have been for that, as for any other offence. We are unadvised how- 
ever, as to the fact in this respect; but for the present will assume it 
to be so. 

The twelfth section of the act provides, “ that it shall be the duty 
of the sheriff, or other officer, who shall collect or receive any fine or 
penalty, imposed under the provisions of this act, to pay the same to 
the treasurer of the proper county, within ten days after receiving it.” 
The thirteenth section declares, that “if any sheriff shall neglect to 
ge the duties required by this act, he shall forfeit and pay to the 

tate of Ohio, the sum of one hundred dollars over and above the 
amount of money which ought to have been paid over by such sheriff.” 
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There is no duty cast upon the sheriff to receive money, nor is he 
an agent to do so, in any form, except upon execution. If, after ma- 
king a collection upon his writ, he fails, for ten days, to pay it over to 
the county treasurer, he forfeits, and is liable to pay a penalty of one 
hundred dollars. The infliction of so heavy a forfeiture, for the non- 
payment of five dollars, would ‘seem to be amply sufficient, without 
recourse to any other proceeding. Here the duty of the sheriff is 
angen j defined, and the penalty for a breach of it affixed. Shall he 

e twice punished for the same thing? Or is this clause of the act 
nugatory, and was it intended, by the statute authorising amercements 
to be rendered in certain cases, to supersede and repeal this clause? 
The two, when applied to cases for which they were framed, are not 
inconsistent. Each, in its place, serves the object for which it was 
designed, and cannot be used for any other purpose. In all cases 
where an act creating an offence, also declares what penalty shall fol- 
low its commission, the party found guilty must be punished under its 
provisions, and is not amenable in any other form. ‘This view of the 
subject illustrates, most forcibly, the propriety of giving to penal sta- 
tutes a strict construction. The case made by the plaintiff’s motion 
would seem to bring the defendant within the spirit of the amerce- 
ment act; and yet, were we to extend it thus far, and render the judg- 
ment that is asked for, we might visit the defendant with a penalty 
for an offence for which he had already suffered, or might be liable to 
suffer under another form. When the legislature tells us how far we 
may go, our duty is performed when we arrive at that point. If we 
advance further, we act without authority, and are in danger of work- 
ing serious mischief io the party. This, also, tends to show that the 
thirty-first section of the act to regulate judgments and executions was 
intended only to apply to civil causes. A clear distinction is kept up 
between fines and judgments. The duty of the sheriff, in regard to 
each, under his writ of execution, is in some respects different. Mo- 
ney made on a judgment, he is bound to pay to the plaintiff, his agent 
or attorney, on demand. Money made on an execution for a fine, he 
is bound, within a specified number of days, to pay into the county 
treasury. For failing to do the former, he may be amerced in the 
amount of the debt, or damages, and costs, with ten per cent. penalty. 
For failing to do the latter, he incurs a penalty which may be col- 
lected by indictment. No other reason for this distinction is apparent 
than, that in the one case he acts for an individual, and in the other 
> the public. Their rights being different, they have different reme- 

ies. 

If it be said that the act, relating to auctions, is dissimilar, in res- 
pect to the penalty, to all the other penal laws in the statute book, 
the answer must be, that it can make no difference if it be so. Each 
of the acts for the punishment of offences—the regulating of elections 
—the prevention of gaming—and the licensing of taverns, contains a 
provision, that the fines therein provided for, when collected, shall be 
paid into the county treasury. There is no penalty, in any of them, 
for a failure, by the sheriff, to make such payment. 
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In the “act defining the duties of sheriffs and coroners, in cer- 
tain cases,” which took effect in 1824, is contained the following 
provision: “If any sheriff shall refuse or neglect to perform the du- 
ties which, by law, he may be required to perform, he shall, upon 
conviction thereof, be fined in any sum not exceeding four thousand 
dollars, at the discretion of the Court, to be recovered by indictment, 
to and for the use of the county in which the offence shall have been 
committed: provided, that the provisions herein contained shall not 
extend to affect any remedy which might otherwise be had against 
any sheriff for an escape or neglect, upon civil process.” (Statute, p. 
858, latter clause of 4th section.) This enactment reaches every case 
of a refusal or neglect, by the sheriff, to perform such duties as the 
law exacts at his hands, not otherwise provided for. It was deemed 
the appropriate penalty in such cases. In the numerous instances in 
which the officer is, by different statutes, required to act, where it has 
not seemed advisable to prescribe specially a penalty clause, individu- 
als, as well as the public, are left to seek redress under this section; 
and it would seem, in such cases, as it was, doubtless, intended to be, 
an ample shield against official dereliction of duty. But if this section 
cannot be construed to apply to the case in hand; if it do not relate 
to the non-payment of fines, when collected by the sheriff, into the 
county treasury, and afford, for such omission, a proper punishment, 
then the officer is placed under no other obligation than are imposed 
by his bond and oath of office, as regards his duty under those acts. 

The law prescribing the duty of county treasurers, enacts, that if 
any county treasurer shall fail to make return, fail to make settlement, 
or fail to pay over all money with which he may stand charged, at 
the time and in the manner prescribed by law, suit may be brought 
on his bond, and judgment rendered at the first term for the amount 
due, and for ten per cent. penalty, from which there shall be no ap- 
peal, nor stay of execution, and the property of the treasurer and his 
sureties be sold without appraisement. The next section requires the 
sheriff to pay any money, by him collected on such judgment, in ten 
days into the county treasury. The twenty-cighth section of the same 
act then declares, that if any sheriff, to whom an execution against a 
delinquent treasurer and his sureties, shall neglect or refuse to pay over 
any money collected thereon, as required by the preceding section, he 
and his sureties shall be liable to the same penalties, and shall be pro- 
ceeded against in the same manner, as against delinquent treasurers. 
This act, and the amercement act, took eflect and became laws at the 
same time. Is it probable, that if the legislature had aimed to extend 
the latter to the collection of fines and other public dues, that this 
provision would have been incorporated into this act?’ The two are 
nearly alike. The penally is the same. It shows, to my mind, that 
this was a case in the opinion of the legislature, where a penalty, in 
favor of the public, should be inflicted on the sheriff for his neglect of 
duty, and it was, accordingly, introduced into the act. It isa plain 
concession that no similar proceeding was authorised against the offi- 
cer by any other law. It is a denial of any authority, now claimed 
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by the plaintiff, to hold the defendant amenable, on the motion of the 
State, under the statute of amercements; and hence the necessity of 
incorporating such a provision to guard, more effectually, the rights of 
the public. 

Upon a motion to amerce, for the non-payment of a fine collected 
by the Sheriff, the Court cannot discriminate under what act the fine 
was imposed. ‘The amercement act makes no exception. The term 

ne is not enumerated therein. It was not intended by the legisla- 
ture to be included in that act. The public sought no such remedy 
against its officer. It was passed for the benefit of individuals — 
Whenever the penalties under the several laws now in force, prove 
insufficient for the faithful discharge of the duties of public officers, 
entrusted with the collection and payment of fines, we have confi- 
dence that the law making power will further legislate on the subject. 
However desirable it might be, in some cases, not falling within the 
statute, to use this summary means to enforce fidelity and promptness 
on the part of the officers, yet we cannot permit it to be pursued, till 
the right of so doing is secured by law. ‘The motion is overruled. 





Court of Common Pleas, Licking county, Ohio. 


AVERY FOR USE OF SAWYER v. LATIMER AND FELL. 
[Reported by L. Casz.! 


Held, that under the statute of Ohio respecting negotiable instruments, the legal title 
to a sealed bill, made payable to bearer, can only pass by indorsement. 


Whether such a bill can be offered in evidence under the money counts, Query. 


Tuts was an action of debt, brought on a sealed promissory note of 
defendants, made payable to Avery, or bearer. The declaration con- 
tained a special count on the note, and the common money counts.— 
To the common counts defendants pleaded nil debet—to the special 
count they pleaded non est factum, and a special plea setting forth, that 
the plaintiff Avery, before the commencement of this suit, sold and 
delivered (without indorsement) said note to said Sawyer, who in pur- 
suance thereof, held and owned the same at the time of the com- 
mencement of this suit; to which plea the plaintiff demurred generally, 
in which the defendants joined. 


L. Cass, for defendants, contended, that the note being payable to 
bearer, was negotiated by the sale and delivery, without an indorse- 
ment, whereby the legal title to the same was vested in Sawyer, who 
omen could sue; and that Avery had no interest either legal or equi- 
table. 
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W. Sransery, jr. contra, contended, that the action was properly 
brought under our statute, which provides, “ that notes, &c. payable 
to order, bearer, or assigns, shall be negotiated by indorsement there- 
on,” &c. that inasmuch as the note had not been indorsed by Avery, 
the legal title yet remained in him. 

L. Cass, in reply, argued, that such a construction of our statute 
was too rigid; and that the result of it would be, that a note payable 
to order, and indorsed by the payee, would have to be indorsed at 
every subsequent transfer, in order to pass the legal title; as that is 
claimed to pass only by indorsement. It would also be necessary that 
every bank bill payable to bearer, should be indorsed at every transfer 
to pass the legal title. 


Searze, P. J. At common law, the note declared on in this case, 
being a chose in action, was not negotiable. Under our statute such 
notes are made negotiable by indorsement thereon. This note never 
having been indorsed, the legal title remains in Avery, and the action 
is rightly conceived. Demurrer sustained. 

The case goes to the Supreme Court by appeal. 


Nore. During the trial of the above case, the plaintiff offered the 
note in evidence under the special count, but there being a mis-de- 
scription of it, the Court rejected it. The plaintiff then offered it in 
evidence under the common money counts; but the defendants ob- 
jected, that a specialty could not go in evidence under the common 
counts, to which the proper plea was nil debet; but that it was refera- 
ble to an issue raised by the plea of non est factum. The plaintiff 
however claimed that it was an evidence of money had and received, 
&c. The Court intimated an opinion, that a specialty could not go 
in evidence under the issue raised on the common counts; whereupon 
plaintiff had leave to amend, 





Mason Circuit Court, Ky. November Term, 1843. 


Moses Lams v. Cuartes I. Fox anp oTHERs. 
{Reported by F. T. Horp.] 


Held, that where two or more persons are sued on a contract, and one of them is re 
leased by bankruptcy, or infancy, he may have a judgment in his favor, and be 
used as a witness for the other obligors. 


Cuartes I. Fox and John Teeple on the 3d day of February, 1840, 
purchased of William Parker a lot of merchandise, at the price of 
seven thousand three hundred and ninety-eight dollars, thirty-seven 
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cents, for which they executed four notes—one for one thousand dol- 
jars, and the others for the sum of two thousand one hundred and 
thirty-two dollars, seventy-nine cents each. Some time thereafter 
Arthur Fox, at the instance of Parker, became security on two of the 
large notes, for his son; and Teeple was to get security on the other 
two, which he failed to do. Arthur Fox paid the sum of two thou- 
sand dollars, which Parker entered as a credit on the large note, to 
which Arthur Fox was not security. The first note due, to which 
Arthur Fox was security, was assigned to the plaintiff, to whom one 
thousand five hundred dollars was paid, on the order of Parker.— 
Lamb sued on this note, to which Charles I. Fox pleaded his certifi- 
cate and discharge in bankruptcy; Arthur Fox pleaded payment; 
Teeple put in no plea. 

The law and facts of the case were submitted to the Court for 
trial. 

Arthur Fox wishing to use Charles I. Fox as a witness to prove the 
payments, and on which note they should be applied, the counsel for 
the defendant gave in evidence Charles J. Fox’s certificate and dis- 
charge, and a release from Arthur Fox, the security; and then asked 
a judgment in his favor, that he might be used as a witness on the 
issue of Arthur Fox. 

The counsel for the plaintiff, in resisting the attempt to introduce 
Charles I. Fox as a witness in behalf of his co-defendant, made the 
following points: Ist. That a party to a record could not in any case 
be a witness for his co-defendant, and that his exclusion rested upon 
other reasons besides his interest in the result of the suit: to wit, upon 
general principles of policy, and the danger of perjury. That in ac- 
tions on contracts the Court could not, at the application of one of 
the defendants, authorise the finding of a verdict as to him, for the 
purpose of qualifying him as a witness: that this practice is tolerated 
only in actions of tort, and where a nolle prosequi was entered by the 
plaintiff. In support of these positions the counsel cited the following 
authorities. ‘'The mere pleading the bankruptcy, or other matter of 
personal discharge, is not alone sufficient to render the party a com- 
petent witness: and it has been held, that he is not entitled to a pre- 
vious verdict upon that plea, for the purpose of testifying for the 
others.” (Greenleaf, 104). 

‘“‘ Though the bankrupt has pleaded his certificate, he is not, it is 
said, a competent witness for his co-defendant; otherwise if as to him 
a nolle prosequi has been entered,” (2 Starkie, 193). 

They also contended that the question had been expressly decided 
against his admissibility, in Baren v. Dunning, (3 Esp. N. P. C. 25); 
Currie v. Child, (3 Camp. 283); Emmet v. Butler, (7 Taunt. 599); Em- 
mett v. Bradley, (1 Moore, 332). 

2d. That granting the power of the Court to give judgment for the 
defendant, Charles I. Fox, in this case, upon his plea of a discharge 
under the bankrupt law of the United States, such a discharge and 
judgment could not operate a sufficient extinguishment of his interest 
in the suit to render him a competent witness: That he still possessed 








Lamb v. Fox et all. 313 


a reversionary right in his estate, after the payment of his debts, oa 
vided there should be any thing remaining: That this renders him 
directly interested in reducing the number of the legal liabilities to 
which his estate was subject; which interest it was impossible by any 
process to divest: and that this interest, though slight, still had the 
effect of rendering the party utterly incompetent as a witness. 

The authorities show conclusively, that formerly in England, a 
bankrupt was not a competent witness for a co-obligor; and although 
a different rule has since prevailed in the decision of some causes at 
Nisi Prius, the principle has never, in our knowledge, been confirmed 
by the King’s Bench. Whatever weight, however, may be allowed 
to the decision alluded to, it is to be ascribed to the operation of a 
late statute of the British parliament, on the subject of bankruptcies, 
which can have no authority here. 

The counsel for defendants insisted, that the cases referred to were 
not authority here. By the bankrupt law of the United States, the 
bankrupt is fully and completely discharged from all of his previous 
debts; ‘‘ and such discharge and certificate, when duly granted, shall, 
in all courts of justice, be deemed a full and complete discharge of all 
debts, contracts, and other engagements of such bankrupt, which are 
provable under the act;” and the amount to which he may be enti- 
tled cannot be increased or diminished by the amount he ei secure 
to his creditors. Notso in England. If the bankrupt’s effects will 
not pay one half of his debts, or ten shillings in the pound, he is left 
to the discretion of the commissioners and assignees, to have a compe- 
tent sum allowed him, not exceeding three per cent.; but if they pay 
ten shillings in the pound, he is to be allowed five per cent.; if twelve 
shillings and six pence, then seven and one half per cent.; and if fifteen 
shillings in the pound, the bankrupt shall be allowed ten per cent. 
provided such allowance do not in the first case exceed £200, in the 
second £250, and in the third £300. (Stat. 5 George II. chap. 30). 
There the bankrupt had an interest in swelling his estate to as great 
an amount as possible. It is not so under our statute. Justice Parke, 
in the case of Bate v. Russel, (1 Moody and Malkin, 332) in a suit on 
contract, decided, that those cases referred to by the plaintiff are no 
longer authorities directly in point, as the bankrupt law has been 
changed in reference to the costs in such cases. He directed the jury 
to find a verdict for the bankrupt on his plea of bankruptcy; and then 
received his evidence for the other defendants. (22 vol. English C. L. 
R. 327). This is a case in point, overruling all the previous dccis- 
ions that may be presumed to have any bearing on this case. 

Greenleaf (page 477) states, that where the liability which would 
have awl § the witness incompetent, is discharged by the opera- 


tion of Jaw, as for example, by the bankrupt or insolvent laws, or by 

the statute of limitations, he becomes competent. At page 403 he 

gives the rule in actions of tort, and in a note says, “ it is not easy to 

perceive why the same principle should not be applied to actions 

upon contracts, where one of the defendants pleads a matter in his own 

personal discharge, such as infancy or bankruptcy; and establishes 
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his plea by a certificate or other affirmative proof, which the plain- 
tiff does not pretend to gainsay or resist;” and he refers to several 
authorities on the subject. 

It has been decided by the Court of Appeals of Kentucky, in the 
case of Lampton vy. Lampton’s ex’r. (6 Monroe, 618), that if a party to 
the suit has no possible interest to gain or jeopardize by the event of 
the suit, he ought to be sworn, As to the bias which he may have to 
tempt him to commit perjury, modern decisions lean much to let that 
°° to the credibility of the witness only, and not to his competency: 

nless the witness has a direct interest in the judgment, so that the 
decision will directly affect him to his profit or loss, he is competent: 
a doubtful, uncertain, or contingent interest goes to his credibility. 

The iron rigor of the common law is giving way to the enlightened 
judgment of the judiciary. The law, like every other science is pro- 
gressive and improving, and reason should not be fettered by the dicta 
or absurdities of our ancestors; and the same reason that would per- 
mit a defendant, in tort, to be released and made a witness, should 
apy to actions on contracts. 

ere is no proof that Charles I, Fox will have any surplus after 
the payment of his debts; but if there was, it is not material to him to 
which note the credit should be applied. 'The amount of his liability 
will be equally lessened by its application to either note; and as he 
has a release from his father, Arthur Fox, it is his interest to have the 


credit applied to the note to which his father is not security. He is 
called to testify against his interest. 


Ret, J. In actions of ejectment, and actions of tort, if a person 
who is a material witness for the defendants be improperly joined with 
them, in the suit, the jury will be directed to find a special verdict in 
his favor. The case thus being at an end with respect to him, he is 
rendered a competent witness for the other defendant. I can see no 
good reason, why the same practice should not be adopted in actions 
on contracts, where one of the defendants has been discharged from 
the contract by the plea of bankruptcy or infancy, and there is no 
evidence opposing the plea. I will render a judgment in favor of 
Charles I. Fox, and permit him to be examined, as a witness, on the 
issue of Arthur Fox. The more modern decisions sanction this prac- 
tice, and I think it consonant with reason and the rights of the par- 
ties. If there is any bias let it go to his credibility. 


Beatty, Tayior and Conwe t, for plaintiff. 
Horp and McCune, for defendants. 
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District Court of the United States, New-York, November, 1843, before 
Judge Betts. 


Tue Unirep Srates v. Apams anp Co. 
{From the New-York Journal of Commerce.] 


Construction of the post-office law relating to the carrying of letters by private express. 
Held, that the carrier of letters in a package is not liable to the penalty, unless he 
knew that the package contained letters. 


Tis action was brought under the act of Congress of 1825, to re- 
cover a penalty for a violation of the post-office laws. The following 
are the sections of the act relied upon: 

“No stage, or other_vehicle, which regularly performs trips on a 
post road, or on a road parallel to it, shall convey letters, nor shall 
any packet boat or other vessel which regularly plies on a water 
declared to be a post road, except such as relate to some part of the 
cargo.” 

oN o person other than the Post Master General, or his agents, shall 
set up any foot or horse post for the conveyance of letters and parcels 
upon any post road, which is or may be established by law, and eve 
person who shall offend herein shall incur a penalty of fifty dollars 
for each lettér or package so carried.” 

For the prosecution, an agent of the post-office testified, that he 
had seen Stephens, an agent of Adams and Co. take a large pile of 
letters and some money from a man on board the steamer New-Haven, 
connected with the Norwich and Boston rail road, and told him he 
had no right to take the letters. The letter on the top of the pile 
was directed to London, and a packet sailed the next day. It also 
appeared that several persons were in the habit of sending letters by 
Adams and Co’s. express, but they were sent in packages, and it did 
not appear that A. and Co. who had positively refused to carry letters, 
knew that letters were in the packages. They had instructed their 
agents not to carry letters, and that Stephens only went on the Nor- 
wich route once, in the absence of the regular agent, and if he received 
any money for carrying letters, had done so in violation of the instruc- 
tions, and had not paid it over. Another ground of defence was, that 
the defendants could be held liable only for procuring the steamboat 
New-Haven to carry letters. That the owners of the boat were not 
liable in this action, and as Adams and Co. were only liable for the 
same penalty as the owners would be, they, defendants, were not 
liable. And it was shown by the testimony of the captain and the 
owners of the steamboat, that they had no knowledge or suspicion of 
such letters being carried. 

Counsel for prosecution laid great stress on the alledged fact, that 
those expresses operated extensively to the injury of the post-office, 
and endeavored to elicit testimony to show that such was the case.— 

















316 The United States v. Adams & Co. 


Some two or three postmasters, or post-office agents, gave it as their 
opinion that those expresses considerably lessened the post-office reve- 
nue. On the other side it was contended that the increased facilities 
which those expresses gave to traders, and merchants and manufactu- 
rers, caused more letters to be written and sent through the post- 
office than would otherwise be the case. 


Betts, J. charged the Jury.—This case presents one of those ques- 
tions in which Courts are so frequently called on to say whether or 
no a state of facts, which was probably not within the view of the 
legislature when the penal law was enacted, now comes within the 
purview of that law. 

It is said that the business of the defendant was so conducted as to 
be a violation of the post-office law. 

The business of defendant has been prosecuted about three years, 
but a branch of that business has existed for seven years, and it is 
said that it infringes on the post-office laws. 

The important questions to be considered are what are the facts 
proved by argument, and what is the law in relation to them. 

The government say that the defendants carried letters between 
New-York and Boston, in three different ways. First in packages of 
goods, the communication going with the goods to the persons who 
receive the goods. And that whatever form they assume they are 
still letters and subject to postage, and that every communication, be- 
tween one individual and another, falls within the denomination of 
mailable matter, and whatsoever shape it may be placed in, it is still 
liable to postage, if carried by mail. 

They say, that defendant carried letters in packages from mer- 
chants, and that letters were carried by express through their carriers, 
and that Fisher received parcels with money, and delivered them, and 
that the necessary implication is, that all the packages contained 
money. ‘They say that letters were given to the agents of defendants 
and were carried by them from New-York to Boston. 

There has been some controversy on the other side whether either 
of those instances was proved. It is said in regard to the letters car- 
ried by Stephens, that the papers delivered to him were actually let- 
ters, and were carried by Stephens from New-York to Boston, and 
that Stephens in doing so was acting under the authority of defend- 
ants. 

The latter facts must be shown by direct proofs, or by implication. 
If it was his own act, and was not done as agent for defendants, they 
cannot be held liable for it under a penal law, though it might be a 
violation of the statute. 

As regards the consummation of the offence, how far is the govern- 
ment obliged to show that it was a letter? It is necessary only to 
show that the party took what purported to bea letter. The govern- 
ment had no power to open or examine it in order to ascertain if it 
was a letter. But if it had the appearance and purports to be a let- 
ter, it must be assumed that it was so, until the contrary is shown in 
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evidence. The government need only show that a paper, which 
seemed to be a letter, was carried, and the person charged with car- 
rying must clear himself, in order to obviate the deduction that it was 
a letter. If the testimony is, that the individual received a letter with 
direction to carry it, and that he took it, and went from New-York 
to Boston, the implication is, that he performed the trust, and if there 
are any facts to show the contrary, it is for him to show them, and 
leave the jury to say how far it negatives the assertion, that he did 
carry letters. 

The individual who saw it delivered said, that the upper paper 
was directed to London. He did not see the superscription of the 
other letters, but they appeared to him to be a pile of letters, and in 
law that is sufficient to show that it was a letter, and until the con- 
trary is proved the natural signification is, that the whole pile was 
what the upper one appeared to be, a letter. And it is for defendants 
to show that the others were but waste paper. Taking it to be 
proved that Stephens carried a pile of letters from New-York to Bos- 
ton, and Fisher also, and that the packages carried by them, ordina 
rily contained letters, the question arises, is this the act contemplated 
by the statute. What Congress had in view, was to interdict the 
carrying of letters, on post roads on which letters were carried by the 
mail, and also to prevent water craft conveying letters. What does 
this import? Does it prevent stages or water craft from carrying in- 
dividuals with letters on their persons? Do stages on post roads, car- 
rying passengers with letters, violate the post-office law? Does the 
steamboat carrying a man with his trunk full of letters, amount to a 
conveyance of letters under the act of Congress? I apprehend not. 
We must give a business construction to the act. Congress only 
intended to prevent letters being carried by vessels or coaches. 

In order to illustrate this, it may be well to advert to the manner 
in which it was done twenty years back. At that time, some open 
box was kept in vessels in which letters were deposited, and the mas- 
ter did not know where the letters were to go, but he knew that the 
letter was there, and the vessel was thus in the direct act of carrying 
letters: and if she carried letters, unless with some portion of goods, 
she then carried letters contrary to law. But when the master con- 
veyed a box which he could not open, though such box contained one 
or a thousand letters concealed from him, the act did not apply to it, 
and it was not carrying letters, but carrying baggage, and was not 
an offence against which Congress had legislated. Their intention 
was to prevent the open carrying of letters by vessels or stage coaches. 
So also stage coaches, which had places purposely to carry letters, 
violate the law by carrying trunks containing letters, or passengers 
with letters in their pockets. 

But it was found that Congress had not gone far enough to protect 
the post-office, and an act was passed to prevent persons from starting 
a horse or foot post on a mail road. But it is not to be supposed that 
aman going from one place to another could not carry a letter.— 
The act only intended that carrying letters should not be his ordinary 
business, If it was, then he violated the act. 
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Seven or eight years back this running of expresses commenced, 
and it is said that it has been a great means of withdrawing from the 
regular mails a large portion of its appropriate business. It may be 
an evil of great magnitude; and, from the testimony which has been 
produced, there is reason to suppose that government loses greatly by 
it. But that is not the question we have to consider. It is only for 
us to enquire, is it an offence, under the act of Congress? If it is an 
evil, Congress had sufficient time to rectify it during eight years.— 
And whether they deemed it not worth regulating, or not within their 
power, they have not legislated on those facts; and the Court is now 
called on to say, do these acts come under the act of 1825? 

My instructions to you are, that it must be proved to you, in order 
to charge the defendants, that these parties either had some carriage 
which was engaged in carrying letters on a post road, or on one par- 
allel to a post road. It must be proved that the steamboat New-Haven 
was in the practice of carrying letters, distinct from their enclosure in 
trunks or merchandise in the vessel. And if that is proved, it must 
be also shown that defendants advised or assisted the owners of the 
vessel in carrying letters, distinct from their enclosure in trunks or 
merchandise in the vessel, And if that is proved, it must be also 
shown that defendants advised or assisted the owner of the vessel in 
carrying letters. If so, they were liable to a penalty of fifty dollars 
for each offence. 

I think that the 24th section of the act presents some difficulty so 
as to make it reach the steamboat New-Haven. But in order to give 
it as much scope as possible, I will say that if it is proved that the 
steamboat carried letters under the advisement of defendants, it is a 
violation of the act. Or if defendants used any sort of carriage or 
conveyance, no matter what you may call it, a cart or any thing else, 
to carry letters from this to Boston, they are liable to the penalty. 

But under this law they are not liable for letters in a package, 
concealed from them, unless they knew it contained letters. 

If Congress chooses to prevent letters being so carried, they may 

ass an act in relation to the land as well as to the water, rendering 
a man liable for having prohibited articles, though ignorant that they 
were there. But as long as Congress does not use such language, the 
Court will not suppose that Congress meant to punish a man who was 
ignorant that he was doing wrong. 

You must find that the steamboat carried letters, and that defend- 
ants were assisting in it; or that they had a vehicle in which they 
were carried; or that they aided and assisted others in carrying letters 
on a mail road or a road parallel to it. 

As to the individual acts of Stephens and Fisher, if the defendants 
forbid their agents to carry letters, and that yet they did so, the of- 
fence becomes that of the agents and not theirs. Though these men 
were then agents, the defendants are not liable for their acts, further 
than they conformed to their positive or gereral instructions. But if 
it is proved that Fisher was employed by defendants to carry letters, 
then they are liable. But nothing in the prosecution calls on you to 
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denounce them as liable, because they carried letters. If defendants 
carried letters on their persons this suit does not come under the act, 
as the offence charged is, that they employed the steamboat to carry 
letters. 

Verdict for defendants. 


For United States, Messrs. Horrman and Warson. For defend- 
ants, Mr. BusHNeELL. 





Superior Court of Cincinnati, January Term, 1844. 
Joun Scuutrer v. Wintaam L. Wits. 


[Reported by W. Van Hamm. ] 


A license to commit an assault and battery is not a bar to the action of trespass. 

The license may be given in evidence in mitigation of damages. 

Where the plaintiff is unable to speak the English language, and the defendant is 
unable to speak the German language, and the wife of the plaintiff understands 
both languages, and acts as interpreter between the plaintiff and defendant, the 
statements of the wife, made at the time, may be given in evidence as admissions 
of the husband. 

The amount of damages in an action for an assault and battery depends on a fair ex- 
amination, by the jury, of all the circumstances surrounding the case. 


Tus was an action of trespsss, for an assault and battery. The de- 
fendant pleaded the general issue, and gave notice of a license in bar 
of said action. Before the jury was sworn, a motion was made by 
the plaintiff’s attorneys to strike the notice from the files, for the rea- 
son, that the matters therein contained did not constitute a bar to the 
action. (Swan’s Stat. 661; 5 Ohio Rep. 169, 340; Oliver’s Prece- 
dents, 466; 1 Hawks. 420). It was argued, on the part of the plain- 
tiff, that a license to commit an assault and battery was a license to 
do an unlawful act, and consequently no bar;—that the defendant 
was not released from liability, because he had committed an outrage 
against the laws of the land; and that his having done so by consent 
of the plaintiff was no justification. The defendant’s counsel urged 
upon the Court, that the beating was not an unlawful assault and 
pro because it was done by the permission and consent of the 
laintiff. 

’ Este, J., sustained the position taken by the plaintiff’s counsel, 
but permitted the matters set up in the notice to be given in evidence 
in mitigation of damages. 

It was proved on the part of the plaintiff, that the defendant gave 
the plaintiff twenty-five lashes, with a whip, on the back. The 
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defendant then offered evidence of a conversation between the plain- 
tiff and the defendant, and the plaintiff’s wife, (the plaintiff not being 
able to speak the English language, and the defendant not being able 
to speak the German language, the wife of the plaintiff understanding 
both languages, and acting as interpreter between them), tending to 
prove an agreement between the plaintiff and the defendant, by 
which agreement it was stipulated that the plaintiff was to receive 
from the defendant twenty-five lashes. 

Counsel for the plaintiff objected to the statements of the wife be- 
ing given in evidence as the admissions of the plaintiff, and was about 
to give the following reasons for the objection: 

1. That the admissions of the wife were not evidence against the 
husband. 

2. That she may, either intentionally or unintentionally, have mis- 
interpreted the words of her husband; and of this the Court could 
only judge by hearing her statements under oath. 

3. That she was not sworn, nor could be without the permission of 
the defendant, to state truly the conversation between the parties. 

4, That if the witness, and the only witness to the conversation be- 
tween the parties, had been any other person than the wife of the 
plaintiff, it would have been the duty of the defendant to have brought 
said witness into Court to testify, under oath, as to the statements and 
admissions of the plaintiff. 

5. That the testimony given to the jury, by one of the witnesses, as 
to the statements and admissions of the wife, was nothing more than 
hearsay testimony—that it was to this effect, “the wife said, that the 
husband said,” (the witness who gave these statements not under- 
standing the German language). 

The Court was unwilling to hear the reasons for the objection, and 
told the witness to go on, saying, that “‘ nothing should be kept back.” 

It was then proved, that defendant charged plaintiff with stealing 
a pitchfork, which was taken from the defendant’s premises about one 
month before the time of the conversation alluded to. The wife of 
the plaintiff denied that her husband had ever stolen the fork. The 
defendant insisted upon it that he had, and said that the plaintiff must 
either go to the chain-gang for six or seven months, or take a whip- 

ing of twenty-five lashes from him, for so doing. Whereupon the 
wife said that her husband would rather take twenty-five lashes than 
go to the chain-gang. ‘This conversation occurred about one hundred 
yards from the defendant’s house. The parties then all proceeded to 
the defendant’s house, and the defendant laid on the twenty-five lashes 
pretty severely, after having taken off his own coat, and told the plain- 
tiff to take off his coat too, which the plaintiff did. The old man’s 
back was terribly bruised—being black, blue, and green, for ten days 
after the whipping; and there were ridges on his back as large as 
one’s finger. 

A fork, which one of the witnesses testified was the defendant’s 
fork, was found in the possession of the plaintiff When interrogated 
about it, he said he had found it on the road to Warsaw, and insisted 
upon it that he had not stolen it. 
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Este, J., charged the jury, that they must be satisfied that an as- 
sault and battery was committed by the defendant upon the plaintiff, 
before they could bring in a verdict for the plaintiff’ That if they 
were so satisfied, they must examine whether there were any mitiga- 
ting circumstances, and bring in a verdict accordingly. That the 
mitigating circumstances would depend in a great degree upon 
whether the jury believed, that the defendant told the plaintiff, that 
the law was, that he must either go to the chain-gang or take a whip- 
ping, as testified by one witness; or whether he said, that according 
to law he must go to the chain-gang, or if he preferred it, he would 
whip him, as testified by another witness. 

Verdict for plaintiff, one hundred dollars, 


W. and A. Van Hamm, for plaintiff. Cary and Texrorp, for 
defendant. 





Superior Court of Cincinnati, January Term, 1844. 


Tue Laraverre Bank or CincInNATI v. Samuet B. Finptay AND 
GrorcE P. Torrence. 


[Reported by E. 8. Harnes.] 


The taking of interest in advance upon the discount of a note in the usual course of 
business by a Bank is not usury. 

The taking of interest for ninety-nine days inclusive on a ninety-five day note is not 
usury. 

Taking interest for a portion of a year, computed on the principle that a year consists 
of three hundred and sixty days, is not usurious, provided this rule is adopted for 
convenience, and there was no intent to violate the charter in taking more than six 
per centum per annum. 


Tuis was a joint action under the statute, upon two promissory notes 
held and discounted by the plaintiffs. 

The defendants, under the general issue, resisted the right to a 
recovery upon the following grounds among others: 

1. That interest was computed on the face of the notes, instead of 
the amount loaned. 

2. That the Bank charged ninety-nine days interest on the two 
notes drawn at ninety-five days. 

3. That the computation of interest was in the proportion of three 
hundred and sixty days to the year. 

Some other reasons of minor importance were urged; and all for 
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the purpose of showing a charge of usurious interest,—that the Bank 
had exeeeded the powers conferred by her charter, and therefore, 
that the notes were void. 

The testimony was in substance this:—That the notes were drawn 
payable at ninety-five days, and the Bank charged ninety-nine days 
interest, in advance, computed upon the standard of Rowlett’s Tables; 
that these notes had been renewed seven times, being partially re- 
duced at each renewal. 

It was proved by the plaintiffs that all the Banks in Cincinnati, in 
discounting notes, had adopted the rule of charging interest in ad- 
vance, upon the entire sum, for the number of days from the day of 
discount inclusive, to rsaturity, upon the principle or standard of com- 
putation of Rowlett’s Tables, That this rule of computation was 
adopted generally by the Banks in the States of Pennsylvania, Mary- 
land, Kentucky, and Louisiana, and that the only exception known 
was in New York. That the Board of the Lafayette Bank had never 
given any directions as to the mode of computing interest on discounted 
notes, believing that six per cent. had been charged in all cases, and 
no more. That Rowlett’s Tables have been adopted as a test or 
standard of computation, for convenience and not for the purpose of 
evading any limitation in the charter. 


After a full argument, upen submission, the Court (Judge Esre,) 
decided, 

1. That it was not usurious to deduct interest from the amount of 
the note or bill at the time of its purchase. That ex vi termini the 

ower to discount bills or notes, conferred by the charter, gave the 
right to charge interest on the face of the note, and that it was hardly 
necessary to consider this question, but that it was fully settled in 2 
Cowen, 664; 8 Peters, 354; 12 Pick. 589. 

2. That ninety-nine days interest on a ninety-five day note does 
not give more than six per centum, per annum, as the parties actually 
had the use of the money during the entire time, on the days of dis- 
_count and payment. This question was considered and settled in 3 
Peters, 40, 41. 

3. As to the computation of interest, at thirty days to the month, 
the Court was of the opinion, that as the charter of the Lafayette 
Bank conferred the power of discounting bills and notes upon banking 
principles and usages, evidence could be introduced to prove those 
usages. From that testimony it appeared that computations by Row- 
lett’s Tables were in accordance with the usages of banks. That in 
this instance there was no intention to exceed the legal rate of interest, 
but that the object was to arrive at uniformity and accuracy of cal- 
culation and the avoidance of fractions. The true question was, 
Whether any device was resorted to for the purpose of disguising and 
covering an intention to evade the charter by taking more than six 
per centum. This same question was presented in 12 Pick. 586, and 
decided not to be usurious, 
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Under the circumstances, the Court is satisfied that the plaintiffs 
have acted in gocd faith, and have not exceeded the powers granted 
by their charter. 

Judgment for plaintiffs. 


E. S. Harnas, for plaintifls. Cuase & Bat for defendants. 





Selections from 1st Carrington and Marshman’s Reports, composing the 
Jirst part of the 41st English Common Law Reports, and embracing 
decisions in the years 1841 and 1842. 


Agreement.—An agreement in writing, made by proper authority, 
contained in the body of it the names of all the contracting parties, 
and concluded: “ In witness wheréof -we have hereto set our hands,” 
&c.; but there was not any signature at the foot of the agreement by 
any one:—Held, that the agreement was not signed by the parties to 
be charged under the provisions of the Statute of Frauds, because the 
names were inserted of necessity in the body of the agreement to make 
sense of it, and should not be used over again as signatures; and be- 
cause it appeared from the whole of the document that the parties had 
not intended it to be binding upon them until the names had been 
signed at the foot of the paper. Hubert v. Turner, 351. 


Arson.—In a case of arson, it appeared that a small fagot was set 
on fire on the boarded floor of a room, and the fagot was nearly con- 
sumed; the boards of the floor were “ scorched black, but not burnt,” 
and no part of the wood of the floor was consumed:—Held, that this 
was not a sufficient burning to support an indictment for arson. Reg. 
v. Russell, 541. 


Assault—If one man strikes another a blow, that other has a right 
to defend himself and to strike a blow in his defence, but he has no 
right to revenge himself; and if, when all the danger is past, he strikes 
a blow not necessary for his defence, he commits an assault and bat- 


tery. Reg. v. Driscoll, 214. 


Autrefois acquit—An acquittal of an offence charged as a larceny 
cannot be pleaded in bar to an indictment for the same offence charged 
as a false pretence. Reg. ve Henderson, 328. 


Burglary—A servant pretended to concur with two persons, who 
get to him to unite with them in robbing his master’s house.— 

e master being out of town, the servant communicated with the 
police, and acted under their instructions. In consequence of this, a 
little after nine o’clock, one evening, he let in one of the persons by 
— the latch, but before that person had taken any property he was 
seized by the police, and, a crowbar being found upon him, was imme- 
diately placed in confinement. After this the servant went out again 
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and fetched the second person, and let him in in the same manner. 
This person was seized with a basket of plate in his hand, which he 
had carried from the kitchen part of the way up stairs:—Held, that 
neither of the persons could be convicted of burglary; but that the one 
who was seized with the plate might be convicted of stealing ina 
dwelling-house, and also that the other might be indicted as an acces- 
sory before the fact to such stealing. Reg. v. Johnson, 218. 


Confession.—A servant was charged with attempting to set fire to 
her master’s house. It was proved that the furniture in two of the 
bed-rooms was on fire, and a spoon and other articles were found in 
the sucker of the pump. The’ master told the prisoner, that if she did 
not tell the truth about the things found in the pump, he would send 
for the constable to take her, but he said nothing to her respecting the 
fire:— Held, that this was such an inducement to confess as would ren- 
der inadmissible any statement that the prisoner made respecting the 
fire, as the whole was to be considered as one transaction. Reg. v- 


Hearn, 109. 


Constable-—A person charged to aid a constable, and who does so, 
is protected eundo, morando, et redeundo. Reg v. Phelps, 180. 


To support an indictment against a person for refusing to aid and 
assist a constable in the execution of his duty in quelling a riot, it is 
necessary to prove—lIst, that the constable saw a breach of the peace 
committed; 2d, that there was a reasonable necessity for calling on the 
defendant for his assistance; and, 3d, that when duly called upon to 
assist the constable, the defendant, without any physical impossibility 
or lawful excuse, refused to do so; and in such a case it is no ground 
of defence that from the number of the rioters the single aid of the 
defendant would not have been of any use. Reg. v. Brown, 314. 


Crim. Con.—In an action for crim. con. the marriage was proved 
to have been solemnized at the office of the British consulate at Bey- 
rout, but there was some doubt whether it had been solemnized strictly 
according to the rites of the Church of England: it was not solemnized 
according to the custom of the country in which it took place. The 
parties lived as husband and wife for two years afterwards:—Held, 
that, for the purposes of the jury’s verdict, this must be considered a 
marriage in fact. Catherwood v. Caslon, 431. 


Demurrer.—A prisoner, in case of murder, may demur; and if his 
demurrer be overruled, he may still plead not guilty; and semble, that 
he may demur and plead over to the felony at the same time. Reg. 
v. Phelps, 180. 


Deposition.—On the trial of a case of felony, where the prosecutor 
is bed-ridden, and not likely to be ever able to attend the assizes, his 
deposition, taken by the committing magistrate in the presence of the 
prisoner, may be given in evidence; and the deposition may be proved 
by a person who was present, without calling the magistrate or his 
clerk. Reg. v. Wilshaw, 145. 
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Embezzlement.—-Embezzlement necessarily involves secrecy and 
concealment. If, therefore, instead of denying the appropriation of 
property, the prisoner, in rendering his account, admits the appropria- 
tion, alleging a right in himself, no matter how unfounded, or setting 
up an excuse, no matter how frivolous, his offence in taking and keep- 
ing is no embezzlement. Reg v. Norman, 501. 


Evidence.—If in an action for slander, in which the declaration con- 
tained prefatory allegations, the defendant only plead not guilty, the 
plaintiff will not be allowed to go into any evidence as to the prefa- 
tory allegations; all those allegations must be taken to be perfectly 
true, as the defendant has not denied them, which he might have 
done, if he had meant to put the plaintiff to prove them. Gwynne v. 
Sharpe, 532. 


A witness in a case of felony may be asked, in cross-examination, 
whether he was not sworn to a certain fact before the grand jury. 
Reg. v. Gibson, 672. 


False pretences——Semble, that obtaining money by the false repre- 
sentation of any existing fact, the party making the representation 
then knowing it to be false, is an obtaining money by false pretences 
within the statute 7 & 8 Geo. 4, c. 29, 8.53. Reg. v. Henderson, 328. 


Goods badly made.—If A. employ B. to make bricks for him at a 
stipulated price per thousand, and B. do so, and some of the bricks be 
so badly made as to be good for nothing, A. will be entitled to make a 
deduction for these badly made bricks, out of the stipulated price, and 
may make such deduction in an action brought by B. for the stipulated 
price; but if the bricks be badly made in a trifling degree only, so as 
merely to be less valuable than they otherwise would have been, A., in 
an action for the stipulated price, will not be entitled to make any 
deduction on this account. Pardow v. Webb, 531. 


Infant.—On a replication to a plea of infancy that the articles sup- 
plied were necessaries, the question is not only whether the articles 
were of a kind that would be necessary to a person in the station of 
the defendant, but also whether the defendant had a sufficient supply 
of those articles at the time of the sale by the plaintiff; for, if he had, 
the goods supplied by the plaintiff were not necessaries, and the plain- 
tiff cannot recover for them; and if a party supply goods to one under 
age, without ascertaining whether such person be already fully sup- 
plied with such articles, he does so at the risk of their being proved to 
be not necessary at the time of the supply, by reason of the person 
being already fully supplied with such articles, and of thereby failing 
in an action for the recovery of their price. Steedman v. Rose, 422. 


Insurance-—In an action to recover the amount of a policy upon a 
life insurance, where the rules of the society stipulate that the insured 
shall be of sober and temperate habits, it is sufficient, upon a plea deny- 
ing the sober and temperate habits of the insured, for the defendants 
to show that his habits were intemperate; and it is no answer to this 
plea, that the plaintiff prove the intemperance not to have been to 
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such a degree as to injure the health of the insured, or to shorten his 
life. Southcombe v. Merriman, 286. 


Landlord and Tenant.—Where, in an action by a landlord against 
his tenant for use and occupation, the tenant offers in evidence a docu- 
ment showing that the landlord’s title had ceased, the document is 
admissible, because the property has passed to another who has a right 
to sue him for the same use and occupation. But when it appears, 
that under the document in question, the property would have passed 
from the plaintiff before the time of the use and occupation for which 
he sued, the document is not admissible, on the ground that a tenant 
cannot deny his landlord’s title. Agar v. Young, 78. 


Larceny.—There is such a unity of interest between husband and 
wife that ordinarily the wife cannot steal the goods of the husband, 
nor can an indifferent person steal the goods of the husband by the 
delivery of the wife; and if the wife deliver the goods of the husband 
to an indifferent person, for that person to convert them to his own 
use, this is no larceny; but if the person to whom the goods are deliv- 
ered by the wife be an adulterer, it is otherwise, and an adulterer can 
be properly convicted of stealing the husband’s goods, though they be 
delivered to him by the wife. Reg. v. Tollett, 112. 


Murder.—If a person, being attacked, should from an apprehension 
of immediate violence, an apprehension which must be well grounded 
and justified by the circumstances, throw himself for escape into a river 
and be drowned, the person attacking him is guilty of murder. Reg. 
ve P itts, 284. 


Notice to produce-—A notice to produce, served by the defendants 
on the plaintiffs, giving them notice to produce “all letters written to 
and received by you between the years 1837 and 1841, both inclusive, 
by and from the said defendants or either of them, during the time 
aforesaid, or by or to any person on their or your behalf respectively,” 
is good, and is not too general, although it does not mai 4 the date 
of each particular letter. Morris v. Hannen, 19. 


Patent—Semble, that if an invention, for which a patent is granted, 
would, if put into practice, be useful, an action for the infringement of 
the patent may be maintained, although the plaintiff’s invention has 
never been put into actual use, except by the defendant, when he 
infringed the patent. Macnamara v. Hulse, 471. 


If a patent be taken out for blocks for paving with “ stone or any 
other suitable material,” this will include wood pavement, although no 
wood pavement was in actual use at the date of the patent, and al- 
though the inventor might not have had wood pavement in his contem- 
plation. bid. 


Physician.—A contract to pay a physician cannot be implied from 
the mere fact of his attendance on a patient, but a promise at the end 
of his attendance to pay him a fixed sum, or a reasonable compensa- 
tion, will raise such a contract as will support an action. Veitch v. 
Russell, 362. 
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Postponing trial—A prisoner’s counsel moved to postpone a trial for 
murder on an affidavit which stated that one of the witnesses for the 
prosecution who had been bound over to appear at the assizes was 
absent, and that on cross-examination this witness could give material 
evidence for the prisoner:—Held, that this was sufficient ground for 
postponing the trial, without showing that the prisoner had at all en- 
deavored to procure the witness’ attendance, as the prisoner might 
reasonably expect, from his having been bound over, that he would 
appear. Reg. v. Macarthy, 615. 


Trespass.—A trespass was committed by the defendant’s carriage 
driving against the plaintiff’s gig; but the defendant was riding in a 
hired carriage at the time with hired horses and hired postilions, yet, 
as he made no remonstrance against the course which the drivers were 
taking till his admonition came too late:—Held, that he was liable in 
an action of trespass, as a co-trespasser with the postilions. McLaugh- 
lin v. Pryor, 354. 


Trespass will lie against a corporation aggregate for an act done 
by their agent within the scope of his authority, and in such an action 
it is not necessary to show the appointment or authority of the agent 
under the seal of the corporation. JMaund v. Monmouthshire Canal 
Co., 606. 


Trover—Though a fraudulent vendee may be sued in trover by the 
vendor, yet the right of action does not exist against every person 
into whose hands the property may have passed subsequently. Shep- 
pard v. Shoolbred, 61. 


Warranty.—In an action for breach of warranty of soundness in an 
animal, the meaning of the word “sound” is, that the animal is free 
from disease at the time he is warranted to be sound. If the disease 
were not of a kind to impede the natural usefulness of the animal in 
the ee for which he is to be used, it would not constitute unsound- 
ness. But no argument can be adduced for the defendant from the 
slightness of the disease or the facility of its cure; for it is not possible 
to limit the time of cure; though the slightness of the animal’s disorder 
may be a fit subject for the consideration of the jury in assessing dam- 
ages. Kiddell v. Burnard, 291. 


Witness —A witness being sworn, and having then in Court a docu- 
ment in his possession, is bound to produce it, if required, though he 
have not received any notice to produce, nor been served with a sub- 
pena duces tecum. Snellgrove v. Stevens, 508. 


If in a conveyance, A., the conveying party, has covenanted that for 
and notwithstanding any act, matter, or thing done or committed by 
him, he has a good title, this does not render A. an incompetent wit- 
ness in an ejectment brought for the premises by his grantee, unless 
it be shown that the defendant’s title arose from some actof A. Doe 
d. Meyrick v. Howells, 648. 
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Case of Arbitration.—Forgery by Chemical means. 
[ Reported by the Eprror.] 


On the 24th day of May, 1838, the following case, between A. J. 
Wheeler and the Ohio Life Insurance and Trust Company, was re- 
ferred to the undersigned for arbitration; and the parties requested a 
full statement of the evidence. 

A check, dated January 20th, 1837, No. 1102, purporting to be 
drawn in the name of Wheeler, by P. Outcalt, his confidential clerk, 
upon the Bank, payable to said number or bearer, for $3100, was 
presented by a stranger at the Bank on that day, and paid. No sus- 

icion arose until several weeks after, when Wheeler was notified that 
fis account had been overdrawn. Surprised at this, Wheeler exam- 
ined his checks, which had not been returned by the Bank, and claimed 
that the check in question was actually drawn for only $100, and 
must have been altered by the holder to $3100. Upon producing 
his check-book, and comparing this check with the preceding and fol- 
lowing numbers, it was evident that this check was cut out from the 
place where it purports to have been, between No. 1101 and No. 
1103; and the entry in the margin, opposite to No. 1102, is of a check 
for $100, given in payment for a United States Bank note of $100. 
The name of the person to whom the check was given, is not entered; 
and the book shows that this was not customary, when dealing with 
strangers for small sums in the way of exchange. On the opposite 
side of the same leaf in the check-book, the account with the Bank 
for that day is stated; and it shows that $100, and not $3100, was 
deducted from the amount on deposit, for check No. 1102. The book 
shows that this was the first check drawn on that day; and Outcalt 
remembers that it was drawn about eight or nine in the morning. 
The Teller of the Bank remembers that the check was presented just 
before three, and the books of the Bank show that it was the last 
check paid that day. The Teller paid it without suspicion, though 
to a stranger, and handed it immediately to the book-keeper, who 
remarked that Outcalt wrote it with a heavy hand. This induced a 
further examination, and ovat a comparison of checks; but the 
result left no suspicion of the genuineness of the check, though it 
served to fix the transaction in the Teller’s memory. It was admitted 
on both sides, that the date of the check, the number, and the signa- 
ture, were in Outcalt’s hand-writing; but the words “ three thousand 
one hundred,” were evidently in a feigned hand, poorly imitating that 
of Outcalt: and the figures, “3100,” though a better imitation, were 
still distinguishable from those of Outcalt on other checks. On the 
whole, we were satisfied that the entire filling up of amount, both in 
words and figures, was in another hand. 

The question of fact was thus reduced to this:—Was the check in 
question delivered in blank as to the amount, and afterwards filled up 
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by the holder for $3100? Or was it actually filled up for $100 before 
delivery, and afterwards altered to $3100 by the holder? There 
could be no other alternative; for the reputation of Outcalt for inte- 
grity was admitted to be of the very highest, and not to be called in 
question. 

We therefore sought evidence upon the alternative above presented. 
On the one hand, Outcalt is admitted to be a man of uncommonly 
accurate business habits. He has been in the employment of Wheeler 
for five years, during which he has been in the constant habit of draw- 
ing checks, in the transaction of an extensive exchange business; and 
he is not known, unless in this instance, to have ever let a check go 
out in blank as to the amount. A great number of checks drawn by 
him, before and after this, were exhibited, which show him to have 
been very systematic and methodical in filling up checks. In no in- 
stance could words or figures be inserted in his checks before the 
words and figures written by him; and blank spaces after the words 
or figures were always guarded by-dashes. But on the other hand 
there was no visible appearance on the check, of words or figures 
having been erased by any instrument. The faint printed line for 
the words, and the several faint printed lines for the figures, which 
are usual in the blank forms, had not been disturbed. ‘The surface 
of the paper remained uniform and smooth. A magnifying glass was 
applied, but could detect no traces of erasure. In-fact, we were 
satisfied that no erasure had been made by any instrument. 

In this aspect of the case, but one doubt remained—Had chemical 
agency been applied to obliterate the original writing? To resolve 
this question, Dr. John Locke, a distinguished chemist, was called in. 
He stated that it was possible, by chemical means, entirely to oblit- 
erate writing, without at all affecting the printed lines upon which the 
writing is made; that chlorine is the most efficient agent for this pur- 
pose, and is often used for cleansing pictures; that he had never known 
forgery to be thus committed in this country, though it had repeatedly 
been done in France; that there was ample time to apply that process 
to this check between cight in the morning and three in the afternoon; 
and that it could be done so as to leave no external evidence visible 
tc the eye, as in fact he saw none upon this check. But if a chemical 
agent had been used, notwithstanding the lapse of seventeen months, 
he could apply such delicate chemical tests as would be almost certain 
to discover it. Therefore we requested him to make the experiment 
and bring in the result. 

On the next day he stated the result of his experiment. He found 
that chlorine had been applied to this check, and had no doubt that 
the original words and figures expressing the amount of the check, 
had thus been obliterated. The result was exhibited to our own eyes, 
and left no doubt on our minds. We annex Dr. Locke’s written state- 
ment, made at our request, containing a description of the experiments 
made by him. 

The question of fact being thus put at rest, it only remained to in- 
quire as to the law. Had the check been issued in blank as to the 
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amount, or so carelessly filled up as to allow other words and figures 
to be inserted, without disturbing those originally there, and a larger 
sum than that intended, been thus called for and paid, as we under- 
stand the law, the loss must have fallen upon Wheeler. (Byles on 
Bills, 184; Young v. Grote, 4 Bing. 253, and 13 Eng. C. L. Rep. 420.) 
But where the forgery is not invited or occasioned by the fault of the 
drawer, the check having been originally drawn and filled up in a 

roper manner, the loss must fall upon the Bank. We understand 
this to be settled law. (Bayley on Bills, 313; Byles on Bills, 184; 
Hall v. Fuller, 5 B. & C. 750; and 12 Eng. C. L. Rep. 368.) 

On the ground, therefore, that the check in question was properly 
drawn and filled up for $100, and was afterwards altered by chemical 
agency, in the hands ef the holder, without fault of the drawer, so as 
to call for $3100, we do unanimously award, that the loss of the addi- 
tional $3000 fall upon the Bank, and that Wheeler be credited with 


that amount on the books of the Bank. 
T. WALKER, 


WM. McLEAN, 
G. H. HARTWELL. 


Dr. Locke’s Statement. 


Cincinnati, May 30, 1838. 


Mr. WaLKER, 
Dear Sir :—In examining the check submitted to my inspection on the 28th 


instant, I suspected that the sum originally written had been expunged by chlorine, 
or some of its bleaching compounds, and that the chlorine in combination with some 
base would probably remainin the paper. Taking asmall piece of paper cut from the 
check previously issued, which had been a part of the same sheet of paper with the 
altered check, and two pieces from the latter, one from its upper edge, and the other 
from the very line supposed to have been altered, and marking the two last with a lead 
pencil, the one A. and the other B., I subjected them to the test for chlorine, in the 
following manner: The pieces of paper, which were each about one-fourth of an inch 
wide and three-fourths of an inch long, were put severally into a glass test tube with 
a little distilled water, and boiled over a spirit lamp. After they had become cold, I 
added to each a drop of the solution of the nitrate of silver, which produced the fol- 
lowing appearances: In No. 1, (so I call that from the unsuspected check,) there was 
at first no change, but gradually a perceptible milkiness appeared. In No. 2, marked 
A., from the upper part of the suspected check, the descent of the drop of nitrate of 
silver was instantly marked by milky streaks of chloride of silver, and upon agitation, 
the whole became quite opalescent or milky. In No. 3, marked B., the same appear- 
ances occurred ina still higher degree. When the several tubes still containing the 
papers and the liquid, had been exposed for a few hours to the dilute light of day in a 
room moderately lighted, the liquid and the papers from the suspected check became 
quite brown, (the effect of light on chloride of silver,) while that from the unsuspected 
check was scarcely changed, The piece marked B., taken from between two words 
in the altered line, became immediately darker than the others. 

I should not have considered the detection of chlorine as decisive evidence of that 
agent’s having been applied for the purpose of expunging the sum first written; for 
most specimens of paper contain a quantity of chlorine sufficient to affect the tests 
sensibly. But the comparative quantities indicated in two parts of the same sheet was 
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too unequal to be attributed to accident or unequal distribution. I made comparative 
experiments and tested pieces from the centre and others from the margin of the same 
sheet of common letter paper, but although both gave evidence of a little chlorine, yet 
the quantity, so far as the eye could judge, was equal. 

Finally, the great difference of the quantity of chlorine indicated in the pieces from 
the two checks convinced me that a bleaching compound of chlorine had been applied 
to the suspected check, and especially to that part of it where had been written the 
words expressing the amount. Of this I entertain no doubt. 

Very respectfully yours, JOHN LOCKE. 





Reports of Cases decided in the Superior Court of Chancery of the State 
of Mississippi. ByJoun D. Freeman, Attorney General of the State; 
ol. 1: containing a Series of Cases decided between December Term, 
1839, and July Term, 1843. Cincinnati: E. Morgan & Co., 1844. 


[By R. M. Corwine.] 


In the third number of the Western Law Journal appeared a notice 
of the publication of the sixth volume of Howard’s Reports of the 
decisions of the High Court of Errors and Appeals of the State of 
Mississippi. ‘That work, like the one now before us, was from the 

ress of those enterprising publishers of this city, E. Morean & Co. 
in that notice the beautiful typography of that volume was remarked 
upon, and due commendation bestowed on its general appearance. 
As to the mechanical execution of Ist Freeman, it will be sufficient to 
remark that it will favorably compare with 6th Howard. It is a cir- 
cumstance worthy of notice, that printing, binding, &c. can be done 
as cheaply in this city as any where in the United States; with how 
much neatness and durability, let the two volumes of Reports already 
adverted to attest. 

This volume comprises many of the very able decisions of Rosert 
H. Buckner, the learned and accomplished jurist, who fills the office 
of Chancellor of that State. This is the first time that any of his 
judicial opinions have appeared before the public in this form, and 
yet it is well known that no man in the Southwest stands more pre- 
eminent as a lawyer. Indeed, except where he is unknown, the pub- 
lication of these opinions was not needed to shed lustre on his already 
ripening fame. Although but little more than thirty years of age, 
(we believe,) he has, as an enlightened judge, already a fully matured 
reputation. In his personal intercourse with the bar, he is no less 
respected, By the urbanity of his address, by his firmness of purpose, 
by his promptitude in despatching official business, and withal, by the 
clearness and perspicuity of his opinions, he has won the respect and 
admiration of the great number of distinguished lawyers who surround 
him. His Court is holden at the seat of government, twice a year. 
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and is unrestricted as to the length of its sessions, so that it may be 
said to be open for business throughout the year. His salary is four 
thousand dollars per annum. The legislature, however, at its present 
session, has reduced it to three thousand dollars, but fortunately for 
the bar, and the parties litigant in that tribunal, this law does not take 
effect until the term has expired for which the present Chancellor was 
elected. Within a year or two past, the legislature established a Vice- 
Chancellor’s Court in aid of the Superior Court of Chancery, which is 
held at three or four points in the northern portion of the State. 
This Court has concurrent jurisdiction with the Superior Court to an 
amount not exceeding five hundred thousand dollars. By law, an 
appeal lies from this tribunal to the Superior Court of Chancery. By 
its establishment, much of the heavy business which was previously 
thrown upon the Chancellor, has been transferred to the Vice-Chan- 
cellor’s Court. An examination of the Chancery organization of our 
sister State, now that the establishment of similar tribunals in this 
State is contemplated, may not be uninteresting. At present we can 
not pursue the subject further. 

This notice presents an occasion for expressing regret that in the 
State of Ohio there does not yet exist a separate Chancery system. 
By our Constitution there was no discrimination made originally be- 
tween the administration of common law and equity. The jurisdiction 
in both was committed to the same judges, who sit atternately, and 
often indiscriminately, dispensing these very different forms of justice. 
Not only has great confusion been the result of this want of system, 
but the decisions of our judges do not on that account command the 
respect which they would otherwise. Indeed, taken from the highest 
to the lowest, they partake of the obvious defects of an erroneous 
construction of the Courts, It is not possible for men of the highest 
natural qualities, and of the utmost culture, to fill the places of Judges 
and Chancellors at one and the same time, with that usefulness and 
credit, which would result from a different system. We submit that 
it is not reasonable to exact the amount and variety of labor which 
devolves upon the bench, for any compensation. Perhaps a more 
impressive instance of the disproportion between services and salary 
is not presented in the judicial history of the Union. 

Necessity will speedily bring about a reform in this department; 
for much as men may be brought to submit to the delay, they will not 
tolerate a denial of justice. And to that result are we rapidly tending, 
but not without some prospect of a better state of things. ‘The move- 
ment in our legislature to organize separate Chancery Courts, even if 
unsuccessful for the present, and the recent unanimous expression of 
the bar of this city in favor of a change of some sort, indicate that the 
public mind requires improvement. With the establishment of such 
a system there will be, of course, an incoming of judicial characters 
fitted to illustrate the annals of the law in any State. No reforma- 
tion, it seems to us, however injudicious, can draw after it greater 
evils, than those under which the cause of public justice languishes in 
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Court of Common Pleas, Hamilton County, Ohio. 


Autrrep Hunt v. Winuam Homes. 
[Reported by J. L. Mrner.] 


A person injured by collision between two steam boats is entitled to recover for such 
injury from the party whose boat was in fault. 

If the collision was the mutual fault of both boats, the person injured is entitled to 
recover from the owner of either. 


Tuts was an action on the case, tried in May last. The plaintiff was 
steward on the steamboat Monarch, and the defendant part owner of 
the steamboat Georgia. In May, 1839, the above boats came in col- 
lision on the Ohio river, above Wilkinsonville bar, by which the cook- 
house of the Monarch was demolished and her escape-pipe, which 
passed through the cook-house, broken, and the plaintiff badly burned 
by the steam. For this injury the suit was brought. The testimony 
of the pilot, engineer, and clerk, on each boat, was taken, by which it 
appeared that the collision occurred about 11 o’clock at night, near 
the middle of the river, the Georgia descending—the Monarch 
ascending; that the boats came together nearly at right angles, the 
bow of the Georgia striking the larboard side of the Monarch, aft her 
cylinder timbers. There was no moon, and some clouds and mist. 
Both boats made exertions to prevent the collision, after the danger 
became imminent. The testimony as to which boat was in fault, was 
contradictory and very equally balanced. 


Srorer & Rinaty, for plaintiff. Wrieut, Corrin & Miner, for 
defendant. 


Caupwett, J. charged the jury, in substance, that if the collision 
was occasioned by the negligence of those navigating the steamboat 
Georgia, and the plaintiff was injured by such collision, he was enti- 
tled to recover; or that if they found that the injury was occasioned 
by the fault of both boats, the plaintiff was entitled to recover. That 
the case differed from that where the owner of one boat sought to 
recover from the owner of another, for an injury resulting to a boat 
from a collision. In such case, if the injury resulted from the miscon- 
duct of both boats, neither party could recover. 

In this case the plaintiff, although employed as steward on board 
the steamboat Monarch, would not (in the absence of proof on the 
subject) be entitled to have any agency in the navigation of the boat, 
and consequently, his rights would not be affected by the conduct of 
those who navigated or controlled her. If both boats then were guilty 
of negligence, in permitting the collision to take place, they would 
both be liable to the plaintiff for any injury sustained by such colli- 
sions, and he might eae against both or either, at his option. 

The jury returned a verdict for the plaintiff for $700. 
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First Court in Ohio. 


[From the Marietta Intelligencer.] 


The first Court held northwest of the river Ohio, under the forms of 
civil jurisprudence, was opened at Campus Martius, (Marietta,) Sep- 
tember 2d, 1788. 

It will be remembered that on the preceding 7th of April, General 
Rufus Putnam, with forty-seven men, had landed and commenced the 
first settlement in what is now the State of Ohio. General Harmar, 
with his regulars, occupied Fort Harmar. Governor St. Clair, and 
also General Samuel Holden Parsons and General James Mitchell 
Varnum, Judges of the Supreme Court, arrived in July. The Gov- 
ernor and Judges had been employed from their arrival in examining 
and adopting such of the statutes of the States, as in their opinion 
would be appropriate to the situation of this new colony. The Gov- 
ernor had made appointments of civil officers for the administration of 
justice, and to carry into effect the laws adopted. Some idea may be 
obtained of the character of the early settlers of Ohio, by describin 
the order with which this important event, the establishment of civi 
authority and the laws, was conducted. From a manuscript written 
by an eye witness, now in my possession, I have obtained the substance 
of the following:—The procession was formed at the Point (where 
most of the settlers resided,) in the following order: Ist. The High 
Sheriff, with his drawn sword; 2d, the Citizens; 3d, the Officers of the 
Garrison at Fort Harmar; 4th, the members of the Bar; 5th, the Su- 
preme Judges; 6th, the Governor and Clergyman; 7th, the newly 
appointed Judges of the Court of Common Pleas, Generals Rurus 
Pournam and Bensamin Tupper. 

They marched up a path that had been cut and cleared through 
the forest to Campus Martius Hall, (Stockade,) when the whole coun- 
termarched, and the Judges Putnam and Tupper took their seats. 
The Clergyman, Rev. Dr. Cutler, then invoked the divine blessing. 
The Sheriff, Col. Ebenezer Sproak, (one of nature’s nobles) proclaimed 
with his solemn “ O yes,” that “a Court is opened for the administra- 
tion of even-handed justice to the poor and the rich, to the guilty and 
the innocent, without respect of persons, none to be punished without 
a trial by their Peers, and then in pursuance of the laws and evidence 
in the case.” Although this scene was exhibited thus early in the 
settlement of the State, few ever equalled it in dignity and exalted 
character of its principal participators, Many of them belong to the 
history of our country, in the darkest as well as the most splendid 
“ug of the Revolutionary war. 'To witness this spectacle, a large 

y of Indians was collected, from the most powerful tribes then 
occupying the almost entire West. They had assembled for the pur- 
= of making a treaty. Whether any of them entered the Hall of 

ustice, or what were their impressions, we are not told. E. C. 
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New Law Books. 


Reports of Vesey, Jr., in twenty volumes.—Messrs. Little & Brown, of 
Boston, propose to publish an edition of these Reports, as soon as two 
hundred subscribers shall be obtained, at the low price of $2 50 per 
volume. 


Mackeldy’s Compendium of Modern Roman Law.—Phillip J. Kauf- 
mann, of New York, proposes to publish a translation of this work, 
made by himself, as soon as six hundred subscribers shall be obtained, 
in two volumes, at $4 per volume. 


United States Digest.—This work, so long suspended, is now in the 
hands of Messrs. Little & Brown, of Boston. It will contain a Digest 
of all the American Common Law and Admiralty Reports, embracing 
430 volumes. 


Maine Reports —The eighth volume of Shepley’s Reports, constitu- 
ting the 2Istin the series of Maine Reports, is published. 


Freeman’s Reports.—The first volume, published by Messrs, E. 
Morgan & Co., of Cincinnati, contains the decisions of Chancellor 
Buckner, of Mississippi, from 1837 to 1842. See a notice on a pre- 
ceding page. 


Duer on Marine Insurance.—An elaborate treatise on this subject is 


— to be in the course of preparation by John Duer, of New 
ork. 





Legal Anecdotes. 


Lord Kenyon omitted no occasion to manifest his hatred of vice in 
every shape. Even the remotest approach to profanity shocked him. 
At the circuit table one of the bar once related to him the following 
anecdote of Yelverton, chief baron of the exchequer in Ireland. This 
learned judge once went a lent circuit, and one of the assize towns 
he po to be a place, of which one of his college contemporaries 
held the living: at his own request the chief baron’s reverend friend 
preached the assize sermon. The time being the month of March, 
the weather was cold, the judge was chilled, and unhappily the ser- 
mon was long and the preacher tedious. After the discourse was over, 
the preacher descended from the pulpit, and approached the judge 
smirking and smiling—looking fully satisfied with his own exertions, 
and expecting to receive the compliments and congratulations of his 

uondam chum. ‘“ Well, my lord,” he asked, “and how did you like 

e sermon?” “Qh, most wonderfully,” replied Yelverton, “it was 
like the peace of God—it passed all understanding; and like his mercy, 
I thought it would have endured forever”’ When this ludicrous tale 
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was related, Lord Kenyon muttered, but audibly, ‘‘ very immoral!” 
The exhibition of shoes frequently soled, afforded proof of his econ- 
omy. In reference to this, Dr. Dibdin relates the following anec- 
dote:—Once in the case of an action brought for the non-fulfilment of 
a contract for shoes, the question mainly was, “ whether the shoes 
were well and soundly made with the best materials?” A number of 
witnesses were called up. One of them, admitted to be a first rate 
character, and of great notoriety in “the gentle craft,” upon being 
closely questioned, returned contradictory answers; when the chief 
justice inquired—pointing to his shoes—“ were the shoes any like 
these?” “No, my lord,” replied the witness, “they were a good deal 
better and more gentecler!” The Court was convulsed with laughter, 
in which the chief justice heartily joined. 


Lord Ellenborough was reputed severe as a criminal judge. Dining 
one day at an assize dinner, some one offered to help him to some 
fowl. “No, I thank you,” said his lordship; “ I mean to try that beef.” 
“If you do, my lord,” said Jekyll, “it will be hung beef.” 





Items. 


Admiralty jurisdiction over our Lakes and Rivers.—I am informed by 
Mr. Justice McKinley that Mr. Justice Story, at the request of one of © 
the judiciary committees of Congress, has prepared a bill for extending 
admiralty jurisdiction over all the lakes and rivers of the U. States. 
I hope the bill will soon become a law. And I wish that the same 
learned judge would prepare another bill, founded on the power of 
Congress, to regultae commerce, which might have the effect of ren- 
dering the law of commerce, as well as navigation, more uniform 
throughout this great country. Think, for example, of the evil arising 
from the conflicting doctrines held in the different States on the sub- 


ject of negotiable paper and insurance.—Ep. 


Public executions.—The Ohio Legislature has passed a law abolish- 
ing public executions, I rejoice at this, and hope the next reform 
will be to abolish capital punishments altogether. The experiment 
is at least worth trying. Should evil result, the hanging power can 
be readily restored.—Ep. 


Protest of a Notaryx—W here a bill of exchange is payable at a bank, 
the statement in the protest, that the notary sent notices of non-pay- 
ment to the several parties to the bill, is sufficient evidence to charge 
an indorser, though nothing be said about a demand. See Warren v. 
Warren, 6 Law Reporter, 501. 


Bank check not a bill of exchange-—A check on a bank, payable at 
a future day, is not an inland bill of exchange, and requires no notice 


of dishonor. See the case of Brown, 6 Law Reporter, 508. 





